NO MAD LAWS CAMPAIGN
BRIEFING PAPER NO. 2
DENIAL OF ACCESS TO JUSTICE
This campaign aims to highlight the disastrous effect that the Coalition Government’s legal aid and judicial review reforms will have on Gypsy and Traveller communities. 

Judicial Review
Most judicial review claims are successfully settled before the application for permission is heard. Yet the Government has now brought into force provisions which mean that legal aid providers will not be paid on a judicial review claim unless either permission is granted or the matter is settled prior to permission without costs being awarded to the claimant and the Legal Aid Agency exercises its discretion and decides to pay the provider. Thus legal aid providers will have to take such claims at risk and are unlikely to do so unless the merits of the claim seem very good. Gypsies and Travellers may need to challenge unlawful decisions by local authorities concerning, for example, stop notices, direct action against a site without planning permission or eviction of an unauthorised encampment.
Evictions of unauthorised encampments
There is a severe shortage of lawful caravan sites for Gypsies and Travellers in England and Wales and many still have to resort to unauthorised encampments on public land or the roadside. Before the Legal Aid, Sentencing and Punishment of Offenders Act (LASPOA) 2012 came into force, a Gypsy or Traveller camped on public or local authority land who wished to challenge the legality of the public body’s decision to evict could do so by defending possession proceedings in the county court. However, LASPOA 2012 excluded trespassers such as Gypsies and Travellers residing on unauthorised encampments from scope. As a consequence, Gypsies and Travellers who have grounds to defend possession proceedings on grounds that the decision to evict was unlawful now have to lodge a judicial review claim in the high court and seek a stay of the county court action, which increases delay and expense – assuming of course that they can find a legal aid provider who is still willing to take on such a case. 
Mobile Homes Act 1983 

In 2011 the Westminster Government complied with the European Court of Human Rights’ judgment in Connors v UK (2005) and gave Gypsies and Travellers living on local authority caravan sites  security of tenure as well as other important rights  concerning, for example, written statements, pitch fee reviews, re-siting of mobile homes, the right to have a residents’ association etc, , by amending the Mobile Homes Act 1983 so that it covered such sites (the Welsh Government followed suit in 2013). 
However, when LASPOA 2012 came into force it restricted the scope of legal aid to possession actions and serious disrepair cases with the result that Gypsies and Travellers living on public run sites will be unable to take action to enforce their new rights.  

Exceptional Funding

During the passage of the LASPO Bill through Parliament, the Government placed great emphasis on the provision of exceptional funding when defending its proposals to limit the scope of legal aid. The Government stated that exceptional funding was, in part, intended to ensure that the failure to provide advice and representation to someone would  not result in a breach of Article 6 of the European Convention on Human Rights (the right to a fair hearing) and that it would act as a vital safety net.  

Ministry of Justice statistics
 show that the overwhelming majority of exceptional funding claims are refused. It is absolutely clear to us that in many of these cases Article 6 is breached because clients are simply unable to represent themselves at court hearings and there is no equality of arms.
Examples of cases where there will be a denial of justice 

Example 1 

Mr A is a retired Romani Gypsy and occupier of a pitch on a site owned and run by local authority B.  As a result of amendments to the MHA 1983 local authorities were obliged to provide written statements which contain all the terms implied by the MHA 1983 and any additional express terms of the agreement.  Eventually B handed out written statements.  These statements changed certain of the statutory implied terms.  It is unlawful to change the implied terms. One of the implied terms that was changed in the agreement was with regard to succession.  The term that B placed in the agreement stated that a family member could only succeed to the tenancy if they had lived with the resident for one year (there is no such time limit in the implied term contained in the MHA 1983).  Because A could not obtain any advice and assistance under the Legal Aid scheme, he did not challenge the unlawful written statement that was imposed on him and the other residents. 

Two years later A fell very ill.  With the permission of the Council, A’s son, C, gave up his pitch on another local authority’s site and moved onto A’s pitch to look after him.  Unfortunately six months after C had moved onto the pitch, A died.  C asked the Council to allow him to succeed to the pitch agreement but they refused based on the unlawful term in the written statement since C had not lived on the pitch for one year.  C could not get any advice on this because it was outside of the scope of Legal Aid (C had been looking after his father full time and was on benefits).   C was forced to resort to roadside encampments from which, since then, he has been continually evicted after short periods of time.  

Example 2 

D is an Irish Traveller woman who lives on a site owned and run by local authority E.  She has two children.  Both children are doing extremely well at school.  The council inform her and the other residents that they have received a grant to refurbish the site. The works are expected to take 18 months and the site warden informs D that she will have to move into a house for that period of time.  This is unlawful since the only way a local authority can force a resident to move from their pitch for refurbishment works is by offering an alternative pitch either on the same site or on another site in the area.  Since re-siting of the mobile home is outside of scope for Legal Aid, D cannot obtain any advice or assistance under the Legal Aid scheme (D is in receipt of income support since she is full time carer for her children) and she moves into the house.  However, she has a very strong cultural aversion to conventional housing and she cannot put up with living in the house.  As a consequence, the family leave the house and, having nowhere else to go, resort to roadside encampments where they face continual eviction.  The children are unable to continue their schooling due to the frequent evictions.  

Example 3

Mr and Mrs F are Welsh Gypsy/Travellers.  They are forced to resort to roadside encampments because there are inadequate sites and no vacant pitches in the areas they normally resort to.  Mr F is a self employed gardener but, due to frequent evictions, he has been unable to obtain much work recently and  his earnings have been so low in recent times that he qualifies for Legal Aid.  They have moved onto a piece of land that used to be a Gypsy/Traveller site.  The Gypsy/Traveller site was closed down some five years before.  The land is owned by the local authority, has not been used since then and there are no existing plans for use of the land.   However, the local authority, G, have a zero tolerance approach to unauthorised encampments.  Without having any regard to the government guidance which states that welfare enquiries should be made before eviction takes place, they take county court possession action.  Mr and Mrs F try and find a solicitor to assist them under the Legal Aid scheme to take a judicial review challenge.  However, by the time they find a solicitor willing to take on such a case ‘at risk’, a possession order has been obtained and there is a now a bailiffs’ date for eviction.  The solicitor makes an urgent application to the Legal Aid Agency to obtain Legal Aid to take a judicial review action.  However, by the time the Legal Aid Agency have dealt with this, the eviction has already taken place.  

Example 4

Mr and Mrs H are New Travellers who have to resort to roadside encampments with their two children due to the lack of authorised sites and the lack of vacant pitches in the areas they normally resort to.  They have been desperately trying to get an authorised pitch.  The children have been missing a lot of school and Mr and Mrs H had hoped that, if they could find an authorised pitch, the children would be enabled to go to school and their educational chances would greatly improve.  Additionally Mrs H has been suffering from severe depression due to frequent evictions and the problems with getting the children to school.  

A local support group suggests that they make a homelessness application since they are homeless under the provisions of the Housing Act 1996 as they do not have anywhere where they are entitled or permitted to place their caravans.  The local authority they apply to refuses to take an application because it considers that they already have a home i.e. their caravan.  This is unlawful.  The only way to challenge this action is by way of judicial review.  Mr H is a wood carver but, due to frequent evictions, he has not been able to sell many of his carvings recently and he is on such a low income that the family are financially eligible for Legal Aid.  However, they have great difficulty in trying to find a solicitor to take on this matter ‘at risk’.By the time Mr and Mrs H find a solicitor who is willing to attempt to take a judicial review application, it is four months after the local authority refused to take the homelessness application.  A judicial review application needs to be brought promptly or within 3 months.  Nevertheless their solicitor manages to obtain Legal Aid and lodges a judicial review application asking for permission to proceed with the application out of time.  The matter comes before a High Court Judge who looks at the matter on the papers and refuses permission for the matter to proceed because of the delay.  Though there is then an automatic right to go to an oral hearing, the solicitor indicates to Mr and Mrs H that he is not willing to take that step because it will be expensive and the Barrister who he employs and his firm may not be paid for going to the hearing.  Mr and Mrs H have no alternative but to continue on roadside encampments and the children continue to have problems in attending school as a result.  

Recommendations
1.
The legal aid regulations relating to the payment for work done on judicial review claims pre-permission should be withdrawn and legal aid should be reinstated for judicial review;

2.
Trespassers should be brought back within the definition of ‘loss of home’ for the purposes of legal aid;

3.
As proposed by the Low Commission, Housing Law should be brought back within scope for legal aid and there should be an urgent radical overhaul of the provision of exceptional funding.

The campaign has launched a petition which can be found at:
 http://you.38degrees.org.uk/petitions/no-mad-laws
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