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IN THE CANTERBURY COUNTY COURT

Claim no. KOTMEG13

‘MEDWAY COUNCIL
| Claimant
, K01ME613-and-
" (1) MARIA HERON
(2) OLDY HERON
(3) CHARLIE HERON -
@ CHELSEA THACKABERY _
© (5)LAVINIA HERRING
(6) OLDY HERON
(7) JULIE ANN WHITE
(8) TROUVEL HERON
(9) PAGAN HERON
(10) LULU HERON

~ (11)NUALAO’NEILL
(12) JACKHERON
(13) CAROLINE BUCK
(14) SHANIA PRICE -
(15) PERSONS UNKNOWN

JUDGMENT

1 This reserved judgment follows a trial before me on 19 'énd 20 February 2025 at which Ms
Ward KC appeated for the Claimant and Mr Cottle for all-but the Tenth, Twelfth, Thirteenth and
Fifteenth Defendants. :

2 This is a claim for possession of land.



3 The land in question has been vanously described as Triangle Field, I(emsley StreetFarm,

“Bredhurst; the former Park and Ride Car Park, Maidstone Road, Wrgmore and the former M2

commuter car park, Maidstone Road, Rainham. | will refer to it as “the Land”.

4 The Claimant is the freehold owner of the Land. In July 2023 it granted a licence to occupy the
Land to “Tina Herring as the agreed and confirmed representative of the Herrlng, Heron and
Smith families”. Tina Herring is the Fifth Defendant: see paragraph 9 below. The licence exprred
on 9 October 2023 and was not renewed. The Claimant then served a notice to quit and brought

these proceedings.

The Defendants

5 The heading of this judg_ment fdllowé the order in which individual Defendants are listed on the
claim form, but | need to mention .some points about nomenclature. :

6 The First Defendant was sued as Maria Heron, and used that name in her Defence. She signed
her witness statement as “Maria Conde [Mar/a Heron in the proceedings]”. | will continue to

refer to her as Maria Heron:
L]

7 The Second and Sixth Defendants share the same name but are different people, being

respectlvely 46 and 67 years old and sometimes referred to as ‘Junior’ and ‘Senior’,

8 The Fourth Defendant was sued as Chelsea Heron In her Defence she gave her surname as
Thackaberry, '

9 The Fifth Defendant was sued as Tina Heron. In her Defence she gave her name as Lavinia

" Herring. She confirmed in her witness statement thatthe lroence of July 2023 was issued to her,

albeit that it named her as Trna Herrrng

10 The Séventh Defendant was sued as Julre Heron. In her Defence she gave hername as Julie
Ann White. - : : .

11 The Eleventh Defendant was named in the Particulars of Claim as Lulah Heron. Nuala

O Neill filed a Defence saylng that she had been sued under that name, and asking to be joined

under her correct name as an additional, Sixteenth, Defendant. All parties’ legal representatives
then began to use a case heading amended in that way, but without obtaining any court order to
join a further party. As it seems to me better not to have one person appearing twice under
different names, | have corrected the hame of the Eleventh Defendant to Nuala O’Neill and have

~ omitted any reference to a Sixteenth Defendant.

12 The Fourteenth Defendant was sued as Shania Heron. In her Defence she gave her name as
Shania Price.

13 The Fifteenth Defendant is “Persons Unknown”.AAccording to Mr Cottle’s skeleton argument,
the only individual living on the Land but not named as a Defendant is someone called “John”,
who is the partner of the Tenth Defendant. | do.not have any more information about him than
that. -



Representation of the Defendants

14 All but three of the named Defendants instructed solicitors. They instructed two different
firms, but all of them were represented at trial by Mr Cottle. .

15 The Tenth Defendant, Lulu Heron, did not attend th'e trial and was not represented.

- 16 The Twelfth Defendant, Jack Heron, attended the trial but was not represented. He had not
filed @ defence or served a witness statement. He told me that he wanted to watch the
proceedings but not to take any active part.in them :

17 The Thirteenth Defendant, Calrollne Buck, did-not attend _the trial and was not represented.
Mr Cottle was instructed that Ms Buck no longer lives on the Land.

' The/ssues in summary

18 The Particulars of Claim putforward a clalm for possessmn and a money claim for unpa|d
licence fees (said to be £1,870 as at 29 October 2023) and for a daily charge of £40.71 for use

. and occupatidn of the Land. The Claimant did-not update its.evidence about any arrears.of
licence fees, and neither counsel addressed me about them: | assume that the money claimis
not pursued :

19 The Defendants do not assert any private law right to remain on the Land They rely on public
law defences In outline these are :

(1) That grantlng a possession order would be a dlsproportlonate interference with their
tights under article 8 of the European Convention on Human Rights -
(2) Thatthe Claimant made its decision to-seek possession without taking relevant matters ,
' into account ,
, (3) That the Claimant has failed to dlscharge its duty under s11 of the Children Act 2004
~~ (4 That the Claimant has failed to discharge its duty under s149 of theEquallty Act2010~=
the Public Sector Equality Duty.

Evidence

20 The only witness to give evidence at the trial was Ruth Du-Lieu, who is the Claimant’s Deputy
Director of Place, and was formerly its Assistant Director of Front Line Services. Ms Du-Lieu had’
made a withess statement dated 21 January 2025. She was cross examined at length by Mr
Cottle, and it appeared to me that she was an honest witness. The only other evidence for the
Claimant was a witness statement made on 23 October 2023 by Rebecca Wllcox the Head of
Tenant Serwces

- 21 Eight of the. Defendants mads witness statements1 The Defendants also relied upon six
witness statements made by Keith Coughtrie, a solicitor who acted for some of them, and on
three witness statements made by Satinder Shokar, who is a Medway councillor. Ms Ward KC
elected not to challenge any of those statements and s0, although all these witnesses attended
the trial, none was called to give eV|dence ’

' These were the First, Fourth, Fifth, Sixth, Seventh, Ninth, Eleventh and Fourteenth Defendants.



22 The Defendants also adduced a Part 35 compliant expert report ofa psych|atr|st Dr Gabrielle
Milner. That report is dated 23 September 2024.

23 Mr Coughtrie exhrblted to his second witness statement a written assessment of the
Defendants made by an |ndependent social worker, Sarah Norris, dated 11 Aprll 2024. Ms

‘Ward’s skeleton argument invited me to read that assessment and | have done so. Ms Norris

recorded that she spoke-to seven of the Defendants and summarised what they told her; she

‘then gave her opinion about the,lmpact of the eviction on the Defendants and their children.

24 A secornid report from Ms Notris dated 2 October 2024~appeared in the trial bundle, butMs
Ward objected that it was not exhibited to any witness statement, and that there was no order

- permitting it to be adduced as expert eV|dence I accepted her objectlon and | have not

considered that second report.

25The remarnder of this judgment is divided into four sections, as follows
(1) Background
(2) Factual issues
(3) Legislation and guidance

(4) Discussion and decision

Background

26 The Land is a roughly triangular area. Using approximate compass direotions itis bounded
to the south by the M2 motorway, to the East by the A278 dual carriageway which links the M2
junction 4 to Gillingham and Rainham, and to the North West by a two lane road called
Maidstone Road. The Land was formerly a park and ride facility, with access from Maidstone
Road. Part of the Land is laid to hardstanding, giving parking spaces for up to 112 vehicles. The.
remaining part, lying nearer to the motorway, appears from the photographs in the bundle to be

" grassland or scrub with trees lining the boundary

27 The land is presently occupled by fifteen adults and fourteen children. They are llvrng in
eleven tourlng caravans.

28 All of the Defendants are Romanl Gypsies. They are related to each other by blood or
marriage, and live together as a single extended fam|ly They say that domg so-is an |mportant
part of their cultural heritage. :

29'Aftera long history of travelling around England with no lawful stopping place, the
Defendants arrived in June 2023 at the Claimant’s Laburnum Road Recreation Ground, where
they camped without perm|SS|on When the Claimant became aware of the encampment |ts
officers investigated their circumstances and discovered that two members of the group were

* heavily pregnant and that others had serious health conditions.

30 0On 3 July 2028 the Claimant decided to allow the Defendants to move to the Land and to live -

there for three months. According to Councillor Shokar, the move took place on 11 July 2023.

31 There then followed the signature of a written licence to occupy, dated 29vJuly 2023. As | have

' mentioned, the parties were stated to be the Claimant and “Tina Herring” (that is, the Fifth

Defendant) “as the agreed and confirmed representative of the Herring, Heron and Smith



families”. The licence permitted occupation of part of the Land for temporary residential use,
including parking caravans and vehicles, for the period 10 July to 9 October 2023. It provided for
a weekly licence fee of £285. [t set a maximum number of 14 caravans and 14 vehicles to be
allowed on the site. The licence recorded that the site had no electricity, water or sewer

- supplies, and said that the Claimant would provide six portable t0|lets and two 1100 litre waste
bins which it would empty and clean once a week.-

32 The Claimant drew up a notice to quit addressed to “Tina Herring and any other occupants” -
dated 29 September 2023, requiring them to leave the Land on 9 October 2023. According to the

Particulars of Claimthe date of service of that notice was 6 October 2023. The Defendants have‘

not taken any point about the service or wordlng of the notice.

33 The Defendants remained on the Larid, and the Claimant |ssued these possessmn
proceedings on 19 December 2023.The Particulars of Claim rel|ed on the expiry of the licence
and on the notice to quit. :

34 The Defendants made a plannmg appl|cat|on on 20 May 2024 fora retrospectlve material
__change of use. ofthe Land toagypsytravellersnte o o o

35 The planning appllcat|on was conS|dered by an. offlcer inthe Clalmant ] plannmg ,
department, Tom Stubbs. Mr Stubbs issued a report recommending that the application should
be refused. Delegated authority to determine the planning application-rested with the chief
planning officer, Dave Harris. On 15 July 2024 Mr Harris issued a decision notlce refusing the
appllcatlon : '

36 On 13 January.2025 the Defendants appealed against the refusal of planning permission. The
appeal is due to be heard on 28 May 2025. As counsel accepted, | cannot evaluate the merits of
the appeal.and can only say that it may or may not succeed. | have not therefore considered in
detail the extensive documents included in the bundle regarding that appeal. A

37 Ruth Du Lieu rewewed whetherthe Clalmant should contlnue W|th lts clalm for possessmn
and produced a document headed “Section 149 EA 2010/Proportionality Review” which she
exhibited to her witness statement of 21 January 2025. The document said that the review was
carried out “in consideration of the public sector equality duty (“PSED”) at s149 Equality Act
2010 and whether such action is proportionate.” The document was nhot signed or dated. It
referred to the Defendants’ witness statements of October 2024, and so was apparently made,
between then and 21 January 2025. | will refer to it as the “Proportionality Review”.’ '

The Claimant’s local development scheme

38 The Claimant is a local planning authority. As such, it is required by s15(1) of the Planning
and Compulsory Purchase Act 2004 (“the 2004 Act”) to prepare and maintain a local
development scheme_. By s15(8)(b) the Claimant must revise its local development scheme .
when directed to do so by the Secretary of State.

39 By s19(2)(a ) of the 2004 Act

- “In preparing a development plan document ot any other local development
document the local planning authority must have regard to



(a)- national policies and advice contained in guidance issued by the
Secretary of State..”

Planning policy for traveller sites

40 One such national pollcy is the Planning policy for traveller. srtes (“PPTS”) which was last”
amended in December 2024. |. quote below paragraphs 2, 8 9 and part of paragraph 10:

“2. Plannmg law requires that applications for planning permission must be determined
in accordance with the development plan, unless material considerations indicate
otherwise. This policy must be taken into accountin the preparation of development
plans, and is a material consideration in planning decisions. Local planning authorities
preparing plans for, and taking decisions on, traveller sites should also have regard to
the policies in the National Planning Policv Framework so far as relevant.”

“8 Local Plans must be prepared with the objectlve of contnbutlng to the achievement
of sustainable development To this end, they should be consistent with the policies in
the National Planning Policy Framework, including the presumptlon infavour of
sustainable development and the application of specific policies in the Framework, and
this planning policy for traveller sites. :

9. Local planning authorities should set pitch targets for gypsies and travellers as

defined in Annex 1 and plot targets for travelling showpeople as défined in Annex 1

which address the likely permanent and transit site accommodation needs of travellers
‘in their area, working collaboratively with-neighbouring local planning authorities.’

10. Local planning authorities should, in prodUcingthelr Local Plan:

a),identify and update annually, a supply of specific deliverable sites sufficient to
provide 5 years’ worth of sites against their locally set targets [footnote 4]....”

41 Footnote 4 'says

“To be considered deliverable, sites should be available now, offer a suitable location
for development, and be achievable with a realistic prospect that development will be
delivered on the site within 5 years. Sites with planning permission should be

" considered deliverable until permission expires, unless there is clear evidence that
schemes will not be implemented within 5 years, for example they will not be viable,
there is no longer a demand forthe type of units or sites have long term phasing plans.”

42 Annex 1to PPTS was altered in Decembet 2024 The amendment enlarged the definition of
“gypsies and travellers” to the following:

“Persons of nomadic ha'bit of life whatever their race or origin, including such persons
- who on grounds only of their own or their family’s or dependants’ educational.or health
- needs or old age have ceased to travel temporarily or permanently, and all other
persons with a cultural tradition of nomadism or of living in a caravan, but excluding
members of an organisedgroup of travelling showpeople or circus people travelling
together as such.”




43 The Claimant does not have a local plan prepared in accordance with the 2004 Act. It last
adopted a local plan in 2003. | have not seen the 2003 loca[ plan, but Ms Ward accepted that it
did not set pitch targets and that the Claimant does not presently have a plan which makes
satlsfactory provision for gypsy and traveller sites.

440n 19 December 2023, Michael Gove, the then Secretary of State for Levelllng Up, Housmg &
‘Communities, wrote to the Claimant. Mr Gove said that the Claimant was one of twelve local
planning authorities who had failed to adopt a local plan in accordance with the 2004 Act. By
the same letter, he exercised his power under s15(8)(b) of the 2004 Act to direct the Claimant to
“revise their Local Development Scheme within 12 weeks of the publication of the revised.
NPPF” The “NPPF” referred to in the letter i is the National Plannrng Policy Framework arevised
version of which was published on the same day.

The Gypsy and TravellerAccommodation Assessment

. 451n May 2024 Opinion Research Servrces produced for the Claimant the Medway Councrl :
- Gypsy and TravellerAccommodat/on Assessment Final Report (“the GTAA”),

46 The GTAA estimated the need for additional pitches in the Claimant’s area for a series of four
year periods going up to 2041. It did $o by reference to three groups: these were (i) “households
that meet the planning definition” of gypsies and travellers (ii) “undetermined households™ and
(iii) “households that did not meet the planning definition”. The second, undetermined; category
relet-ed to households which could not be assessed {through absence, or refusal to co-operate)
but which “may meet the planning definition” (paragraph 3.30 of the GTAA). The third category
related to “households who do not travel for work” (GTAA paragraph 3. 38): that category is now
within the PPTS definition of a-gypsy or traveller following its. amendment in Deoember 2024,

and so group (iii) now comes within group (i). :

- 47 The GTAA figures Were ae follows

Group (i): to 2026: 22 pitches; to 2041: 31 pitches.

Group (ii): to 2026: 9 pitches; t6 2041: 15 pitches.-
Group (iii): to 2026: 5 pitches; 10 2041: 10 pitches.
" Total need to 2026: 36 pitches; t0 2041: 56 pitches.

48 In 2024, the Claimant consulted on a new draft local plan. That draft included Policy T10
regarding “Gypsies, Travellers & Travelling Showpeo.ple”. In summary, draft Policy T10

(i) states that there is a need for 31 gypsy and traveller pltches for the perrod 2022 -
2041; :
(ii) states that: "To meet the /dent/fled need exrst/ng sites will be protected and -

intensification or expansion sought. New sites Wlll also be perm/tted where the
criteria are met as set out below” :

(iii) lists eleven existing sites which are to be retamed specifying two of them as sites
where “intensification is encouraged”; and : ‘

(iv) - statesthatnew sites, both temporary ‘and permanent willbe permrtted Where they
meet seven specrfled criteria. ’



49 Ms Ward told me in her closing submissions that the Claimant recognised there was a
shortfall between the number of pitches available in its area and the need forthem, and that it
- was inthe process of producing a plan which would comply with current legislation: the
adequacy of the plan would be a matter for assessment by a planning inspector under s20 of
the Planning and Compulsory Purchase Act 2004, not the court. She anticipated that the plan
would be submitted in June 2025. She acknowledged that the December 2024 amendment of
the PPTS might require the Claimant to revise its current draft plan, but not that it would
necessarily do so.

The Propcrt/'onality Review

»50 Ms Du-Lieu considered in her Proportionality Review Whether eviction of the Defendants
should be pursued. She noted that '

“They. are all from the Romanii GypsyCommunity, several members have disabilities and
there are young-children on site who are more vulnerable because of their ages”

and acknowledged that

havmg a permanent base would be beneficial to the families that are currently
occupylng the former park and ride car park. It would make accessing education easier
for the children on site and also makes access to medical services easier.”

51 The Proportionality Review went through what Ms Du-Lieu referred to as “the four-stage
analysis as set out by Lord Wilson in Akerman-Livingstone”: that i is, the series of guestions
which counsel referred to at trial as the Bank Mellat test, and WhICh | quote at paragraph 134
below. | will return to' what she said about that analysis when | come to discuss whether the
‘artlcle 8 defence is made out, at paragraph 166 below.

52 Astothe Clalmant s wish to regaln possession she noted that “the siteis llkely to be sold in
the.near future as the Council seeks to capitalise on assets in order to address its on-going
funding issues”. ' ‘

53 Ms Du-Lieu set out in the Proportionality Review a number of reasons Why the Claimant
“cannot” offer the Land to the Defendants for continued occupation. She referred in general
terms to the “condition of the land” and then more specifically to a “lack of access to facilities
including fresh water and sewage” which she said was “very likely to be having a detrimental
affect [sic] on the health of some of the family members” and four Defendants in particular,
these being the Defendants whose health issues | summarize at paragraph 90 below under the
anonymised initials A, C, D and G. She noted that the Claimant s unable to install the necessary
facilities: in particular, that it is “impossible” to. mstall malns water, adding that “even if it were it
would be prohlb/t/vely expensrve" : '

54 Ms Du-Lieu said in the Review that she had considered what lesser steps could be taken
against the Defendants. She went through the other options, and explained Why they were not
acceptable: :

“Relocate the family to an alternative site — There are currently no vacancies on any
designated site... Due to the size of the group there are also very limited options for



other ‘make shift’ sites even if one could be made available it would have no more
facilities than the current site so would be disruptive with no gain.

Relocate the family to a number of alternative-sites ~the family have indicated that they
wish to remain together and [the Fifth Defendant] in particular has said she would not
feel safeona site with other families as tensions can arise... ‘

Move the family into bricks and mortar housing ~'this have been offered to the family
particularly those who are more impacted by the lack of running'water and washing
facilities such as [the Second and Eleventh Defendants] but has been refused. This
-would mean that the family would not be able to live their traditional lifestyle and it
~ would also mean that they would be split up as we do not have housing that would
accommodate all the families together.”

55 Ms Du-Lieu recognised i in the Rewewthat a permanent base would ease access to education
and medical aSS|stance but noted that

“there are extensrve medlcal records datlng back years which show that the famlly have

56 Ms Du-Lieu’s witness statement briefly mentioned another point about the suitability of th.e
Land for the Defendants which was not made in the Proport|onal|ty Review —that “the noise and

air quality issues have not been assessed at the site”.

Factualissues
Past use of the Land

57 Ms Du- Lleu said in her withess statement that the Land

.isa former pay and d|splay commuter car. park and has been relatlvely unused since -
the pandemic. The car park was closed and secured accordlngty followmg numerous
reports of gatherings and anti-social behawour” '

58 The Defendants’ eVIdence was that they understood the park and ride scheme stopped
running during the pandemic and never resumed. There is no evidence that the Land was used
in any other way after that, save for a comment in Ms White’s witness statement that it was
briefly a Covid testing site. In the absence of any details of what was done with the Land since

.the pandemié, | find on a balance of probabilities that since then ithas been not merely

“relatively unused” (as'Ms Du-Lieu put it) but entirely unused.

59 The Defendants agreed with Ms Du-Lieu that once the park and rlde scheme ended the Land
became a focus of anti-social behaviour. It was said in the witness statements of Julie Anne
White and Lavinia Herring that it was the Defendants’ presence on the Land which, in the words
of Ms Herring, put an end to “boy racers and drug dealers using this site”.

' The local community

60 The Defendants asserted that they have been accepted and even welcomed by people living

in the vicinity. Mr Shokar said in his witness statement of 3 October 2024 that



the Land

“..the way they have seamlessly been accepted into the community in Wigmore, isn’t
an easy feat but they manage it. The sites are clean, they cause no problems for local
residents; and in fact, at the current location, they stop fly-tipping and joy riders.”

61 Later in the same statement he added that

“Everyone | speak to |n the communrty wrshes the best for them and would hate to lose
the social justice that has been gamed for them sofar”. :

62 Mr Shokar’s comments are echoed in some of the Defendants’ statements For example
Julie Ann White said in her statement of 1 October 2024

“The nelghbours like-us here and we have support, we got petitions signed by local
people... : :

63 Chelsea Thackaberry said in her statement of 16 October 2024

-“People are so friendly here, we don’t normally get this. People are welcoming. People
know us at the local shops. When we go to get some shopping people say ‘hello
Chelsea, how are you doing? How are the kids?’...”

.64 Mr Coughtrie’s witness statement of 12 January 2024 exhibited copies of several pages

headed “Petition to request the courts to allow the traveller families to stay in the ex-car park in
Wigmore” and containing 21 signatures. Most of the signatories set out their name and gave a
local address. Mr Coughtrie also exhibited two letters apparently written by local residents in
January 2024 giving their names and addresses:and expressing the wish that the Defendants

" should remain on the site: both letters referred to their having kept the site clean and free of

prevrous problems with youths driving dangerously, causing noise and leaving litter.

The Claimant’s proposed use ofthe Land

65 The Claimant did not adva’nce any evidence that it planned to put the Land back into.use on
its own account, whether by reviving the park and ride scheme or otherwise. The only evidence

- of its intentions was the comment-in the Proportronalrty Review (quoted above at paragraph 52)

to the effect that the Land will probably be sold. in the near future

66 Ms Du-Lieu’s evidence did not discuss the risk of renewed anti-social behaviour on the Land
reoccurring once the Claimant had regalned possession, and did not mention any steps the
Claimant proposed to take to reduce that risk. It therefore appears to me that there is a
sighificant pOSS|b|l|ty that there would be another outbreak of anti-social behaviour followmg
enforcement of a possessron order.

67 Councrllor Shokar sald in his wrtness statement of 30 January 2025 that he belreved sale of

“.. has not been decided but | think the sale will be presented to councillors in early
2025.... Currently, only phase one of non- operation [sic] properties has been presented
by the cabmet of which around 30 sites have been identified, of whrch not all wrll be
sold, followinga consultatron and review process.

“lexpect an officer’s report to be prepared outlining the relevant matters that weigh for
and against sale and | intend to make the argument that the land should not be sold...”

10



68 Mr Coughtrie exhibited to his sixth witness statement a report to the Claimant’s cabinet by
Mr Ee, the Assistant Director of Regeneration, dated 29 October 2024, To quote from the
introductory summary, that report

' “presents an updated Property Asset Management Strategy (PAMS) which will help the
Council to meet the challenges of the CIPFA Resilience Review January 2024 which
amongst other things recommended that the Council should carry out a property review
- to identify surplus property assets.”

69 The report asked the cabinet to declare as surplus and authorize the sale of thirty “non-
operational” properties. Paragraph 4.5 of the report gave a breakdown of the Claimant’s
property portfolio into Phase 1 (hon-operational) and Phase 2 (operational). A “closed car park”
was given as an example of one type of hon-operational property. Pa_ragraph 4.7 indicated that
Phase 1 had considered about 180 non-operational properties, 30 of which had been identified
for sale. Paragraph 4.10 referred to the second phase of the review, focussing on operational
properties, as being “well under way” and said that a report about phase 2 was expected to go to
cabinetin “early2025” ' N v

70 The Land was not one of the 30 non- operatlonel propertles recommended for sale in the
October 2024 report, and | have not been told that any further review of non- operational
properties is presently planned.

71 Ms Du-Lieu’s evidence on the first day of trial did not reveal that any steps had been taken to
sell the Land, or even to put before the Claimant’s councillors the question of whether it should "
be sold. She said that question would be a matter to be decided |n|t|ally by the cabinet and that
she believed it would then go to the full council.

72 On the second day of trial, counsel told me it was the parties’ agreed position that the Land
“is a parcel of land whose sale will be considered at some pomt in the future, but that it is not in
~—anypublished llst of sites forconsideration:” - S —

73 The Clalmant s position has thus changed from there being a likelihood of sale in the near
future to sale being a matter which will be considered at some point inthe futtire.

74 The Claimant has notindicated what timescale is being suggested by “some point in'the
future”. | do not know why the Land was not added to the 30 sites recommended for sale, | do

not know when a decision makmg process about the sale of the Land is likely to be initiated, and

| do net know how long that process is likely to take.

75 The best estimate | can make is that it is likely to be several months at least before any
decision is made whether to sell the Land, and it may be considerably longer.

Water

76 There is no water supply to the Land. The Defendants’ evidence was that they were collecting
water for the site from a tap serving allotments about 1.5 miles away, with the permission of
allotment holders. Oldy Heron said in his witness statement that it had to be “cooked” before
drinking to avoid upset stomachs, and Lavinia Herrring said that some bottled water was being
purchased for drinking. Adults can shower at a local gym, but the children have to use the
nearby motorway services.

11



77 The Claimant is continuing to provide portaloos, which are cleaned weekly.

78 The Claimant’s position is that there is no realistic scope to improve on the water SUppLy, that
-it has no funds with which to do so,.and that the work would require vacant possession of the
site. Ms Du-Lieu said in her witness statement that ' ' '

.. the Council has no identified capltal budget for the completion of the works needed
to provrde the required facilities to support permanent residence on the site.

“Any necessary works would require vacant possession of the site as any phasing of the
works around existing occupants would result in lack of space for safe C|rculat|on,
means of escape and prevention of fire spread.”

79 Ms Du-Lieu’s evidence did not go into any further detail. There was no discussion of why

installation would be impossible (as stated in the Preportionality‘Review), what it would cost, or

why the works vv_ould create a dangerous lack of space between eleven caravans and up to
fourteen vehicles on a site originally designed for 112 cars.

- 80 Councillor Shokar’s third witness statement of 30 January 2025 commented on the water
supply issue. He said: -

“In my inquiries with a local contractor and Southern Water, it was determined that a
standpipe could be easily‘instalted at the site, as the necessary water pipes run just
across the road. The projected capital costs for this mstallatlon are relatively low, given
the proximity of the existing mfrastructure :

- “Additionally, | approached the Health & Care Partnership through a health inequalities
project to seek funding for the water connection application. | initiated the $452
application with Southern Water, but | was informed that the installation of the supply
pipe requires council authorisation, which they have been unwﬂlmg to grant.
Consequently, proceeding with the application appears futile until the councn agrees to

. facilitate this essential connection. :

ol firmly believe that access to water can be achieved with minimal'costs, especially -
with potential community grant funding from Kent Community Foundation. It is crucial
_that we prioritise this issue to ensure the well-being of all residents at the Wigmore site.”

81 In cross examination, Ms Du-Lieu .

(i) confirmed that she had not investigated the possibility of providing water bowsers-or
an ablutions block o '
(ii) said she did not consider that a standpipe would be an acceptable long term

solution to the problem of supplying fresh water
(ili) - said she had been told by the Claimant’s housing department and highways section
that (contrary to Mr Shokar’s understanding) no request had been made to them
about a water supply
“(iv) - confirmed that Maidstone Road (where |t appears a water main runs) had been .
closed for five weeks for other works

2 possibly a reference to s45 of the Water Industries Act 1991, although that section only obliges the
‘undertaker to make a connection to a land on which there is, or is intended to be, a building.
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~ Tinstance the Clalmant ifsalf,

82 Neither party provided any evidence of what the likely cost would be of |nstallmg a standpipe,
or of providing a bowser or an ablutions block. :

- 83The Proportionality Review hignlig_hted t\.hat lack of Water and sanitation risked harming the
Defendants’ health. It did not discuss what facilities were likely to be available at any future
location the Defendants might find, or, if none, what the health consequences-of that might be.

The Defendants: previous sites and attempts to find another site

84 Councillor Shokar exhibited to his first witness statement a collection of notices and orders

: reqUiring the Defendants to leave other places where they had stopped. Some of the exhibited-
notices were duplicates, and one was addressed to someone who is not one of the Defendants.
Leaving those out of account, and considering only those documents issued between January
and-June 2023, there were notices and court orders relating to 21 different locations in Kent,
issued by or on behalf of various private landowners, Kent police, Kent County Council, Swale
District Council, Sevenoaks District Council, Tonbndge and Mallmg Dlstnct Coun0|l and inone

85 The Defendants’ witness statements and their comments to Ms Notris described in general
terms where they had stayed before June 2023, and their efforts to find a lawful site. | quote
some passages from their statements:

(i) “If we aren’t able to stay on the car park, we will have to live on the roadside again.
There are no other spaces available on sites in the area. | have had my name down
for 10 sites in total in the past 10 years. | have been contacted at various points
about this and have had interviews for the spaces, but we have never got a pitch

anywhere. There just aren’t enough spaces available, and everybody is fighting for
the same few pitches. : :

“Living on the roadside is really hard and very exhausting. We’ve had a lot of abuse
" over the years: people would throw bricks at us when they drove past and shout

abuse.” '

(Maria Heron, First Defendant)

(ii’) " “Ihave been roadside travelling around, mostly in Kent, since | was 17 years old...

“When we were roadside, we were moved on every day by the police and Council.
We didn’t know when we would have to move, we would move either every day, or
sometimes every 3 or 4 days, you would never know. We were not welcome in
communities, with so many people being rude to us and calling us ‘pikeys’ and such.
We have had this for years, this not being welcome...

“l have had my name down to get a piteh ona local authority site in Kent, and last

" year | was contacted about a pitch but did not get it...”
(Chelsea Thackaberry, Fourth Defendant)
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“(ili) . “Life on the roadside has become extremely difficult. When | was a young girl, you
could spend months at an encampment and would move of your own accord rather
than being forced to move by the Police or the Council. Nowadays you can get
moved on up to 3 or 4 times a day by the Police or Council...

“We have... encountered.quite extreme racism whilst living on roadside
~ encampments. Our caravans have been stoned, bottled and abuse hurled at us...”
- (Lavinia Herring, Fifth Defendant) ’

(iv) . “Before we moved onto this site, we really had some stick... I'd really had enough of
it, being moved from pillar to post. On Christmas Eve one year we were moved 3
times.... We really were getting moved left, right and centre when we were roadside
before this site. Sometimes we would be moved, and then the police would stand in

- long lines blocking us from going into other places in the County when we tried to
leave. We have had this all our lives, it has been going on for years and years.”
(Oldy Heron, Sixth Defendant) '

(v) “Travelling around and being roadside you get moved on 3 or 4 times a day b'y the
police, bailiffs or whoever else is sent out, We were roadside before coming to the
site... It was very stressful living roadside. We did not know when we pulled up
whether we would be in a good or bad area, we did not know whéther we could be
settled for the night. When we were given the lease for the site we are on how it felt
like wmnlng the lottery.” . |

~(Julie Ann Whlte Seventh Defendant)

(vi) “.l have been road3|de for years, and my chlldren have been for all of their llves
' (Pagan Heron, Ninth Defendant) '

(viiy  “I have been llvmg onthe roadSIde all of my life apart from a short period of time
' when | was on a Council site”
(Nuala O’Neill, Eleventh Defendant)

(viii')A “Before moving to the site, we were moving around quite a lot. We spent some time
in Strood and other places but we kept bemg moved on by the Council. | have -
always lived roadside... '

“(Shania Price, Fourteenth Defendant)

86 Ms Du-Lieu did not refer to the Defendants’ history in her witness statement. As to their
prospects, she mentioned that in July 2023 when the Claimant decided to grant a licence for
three months “it was thought that this would provide sufficient time for the group to find an

- alternative place to stay”. She d|d not expand on how the Claimant arrived at that view.

87 The Proportlonallty Rewew noted that Ms Du-Lieu had read the Defendants’ witness
statements and Ms Norris’ first report, but in cross examination Ms Du-Lieu said she only
became aware of the Defendants prewous hlstory of stopping places when she recelved the

'tr|al bundle.
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88 Mr Cottle asked Ms Du-Lieu whether she accepted it was likely that, if evicted from the Land,
the Defendants would return to their former lifestyle: Ms Du-Lieu said she could not say what
the next step for them would be, and that she had not asked the Defendants about it.

Medical issues

89 Mr Cottle asked that | should take into account the Defendants medical history but seek to
avoid giving intimate details. '

90 The'PrOpertionality Review summarised the significant medical issues faced by some of the
Defendants. This was based on their witness statements, the medical records they provided '
and (in relation to one of them) the report of a psychiatrist, Dr Gabrielle Milner, dated 23
September 2024. | set out the summary below, but in view of Mr Cottle’s reddest [ will identify -
each person by a letter instead of using the initials which appear in the Review:

“A Spinal problems eadlng to urlnary mcontmence depressmn and anxrety
B —Bad back, anxiety linked to current proceedlngs
C —Schizophrenia o
D - Schizophrenia and epllepsy
E — Sciatica and possible slipped disc
F - Previous stroke and diabetes
G —Previous TIA, bowel and prostate cancer
- H - Depression, bi-polar disorder and anxiety” -

91 It is Defendant A who is the subject of Dr Milner’s report, in which it was said that A’s physical

and mental difficulties amount to disabilities within the meaning of section 6 of the Equality Act '

2010. In Dr Milner’s opinion a return to roadside living would make it likely that A’s mood would
deteriorate and that A’s anxiety would become worseé»witih_agideeibﬂirtyﬁthat A may feel suic"idal,m

92 It appears to me from the exhibited medical records that Ms Du-Lieu’s surnmary isaccurate.

Access to medical services

93 The Land is about a rhile from the Long Catlis Road GP surgery According to their withess
- statements, at least nine of the Defendants and eleven of their chlldren are now reglstered at
that surgery. ' B

94 The Defendants case is that regular access to the surgery is important to them, and ‘
partlcularly to some of those mentioned at paragraph 90 above. Ms Norris summarised What
they told her in her first report and gave her opinion about it. That report was considered by Ms
Du-Lieu before she wrote the Proportionality Review.

95 Using the same initial letters as before, Ms Norris reported as follows:

A-“..has spinalissues including slipped discs, compression of dises and nerve
damage which can cause numbness on the left side of her body. [A] can suffer _
incontinence due to the nerve damage.... [A] has had scans and is awaiting a referralto a
specialist. A also suffers with depression and anxiety.... [A] is on medication... [and] is in
receipt of PIP due to her medical issues. [A] is registered with a local GP. Regular
engagement with [A’s] GP and other local health services are essential for t,he
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management of A’s pain and medical issues. Stability of‘living'arrangements are
.required to ensure this.” '

C - Information about C was relayed to Ms Norris by another Defendant who said she
was C’s carer as C “does not like talking about [their] mental health diagnosis” ... [C]

has been diag_nosed as schizophrenic....[C’s carer] ensures [C] takes his med‘lcatlon...;
Engagement with health services is very important for [C] to ensure [their] mental health
is well managed and controlled. Without this [C] could experience a serious relapse....
[C] has not seen a psychiatrist in over a year. Being registered with a local GP and having -
access to mental health services will be essential. For this to happen [C] requwes
stability...” :

Information was relayed by another Defendant that D “ s'uffered a brain injury...
wh|ch left [D] with epilepsy.... Dis reglstered with a local GP. Access to medical support
is |mportant inthe management of [D s] eprlepsy and brain i |njury : :

F - Information was relayed by F's partner that “..F suffered a stroke, isa type 2 diabetic

~ and has high blood pressure. [F] now requires diabetic eye screening every six months .
‘following a recent review. They are registered at the local surgety. Regular monitoring is
highly recommended by the NHS for anyone with Type 2 diabetes... This is co- ordlnated
via the GP surgery..Stability is required to ensure access to these medtcal serVIces

G “.. informed‘me he underwent surgery.for bowel cancer_about 2years ago. Heis
currently undergoing further tests as part of the monitoring post-surgery... [11f they had to
move from the land he is concerned as to how this monltorlng would happen if he were
livinga tra nsient lifestyle.”

;  H*“informed me [H] suffers With‘anXi'ety and depression and a personality disorder...[H]
told me [H] is registered with her local GP which she said was essential to ensure [H] ,
received the necessary support and access to mental health services. [H] told me that
in the past she has presented at A&E when having a mental health crisis and that makes
receiving the support [H] requiree very difficult as they do not know [H]. [H] fears being in
this situation again if...evicted” : ' '

96 H’s GP, Dr Uwuseba of the Long Catlis Road Surgery-wrote a letter “to whom it may concern™
dated 5 September 2024 which H exhibited to their witness statement. This stated that H is
“being actively managed for mental health problems ’(Bipolar Personality Disorder, Anxiety and
Depression)” and that “a fixed and settled home will benefit [H’s] mental health”.

Children
97 The Defendants’ witness statements refer to fourteen children living Wlth them

98 Maria Conde (otherwise Maria Heron, the Flrst Defendant) has a son, Oldy, who is 5. After
‘moving to the Land he obtained a place at Hempstead Infant School which is said to be “five
minutes” away. In relation to Oldy, Mr Coughtri_e exhibited to his witness statement of 31

January 2025 an undated letter from Mr Cross, the head teacher of Hempstead Infant and Junior
Schools. | quote parts of that letter: ' '
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“..0ldy started at the school in Year 1 on Thursday 3 October 2024... Oldy was not
school ready when he started. His mother-thinks he has ADHD, and with the

school’s support, has started the referral through Medway Commuhity Health...
While Oldy is not yet ready for formal schooling, with extensive support... he is doing:
really well... His mother has been nothing but 100% supportive - she has engaged
completely with the school.... Oldy has settled so well at the school, and |

personally think it essential that he continues:to attend Hempstead Schools...”

99 Pagan Heron has six children, four of whom are of school age. According to her witness
statement her son, agéd‘ 11, has never been to school, and she feels school would now.be too
challenging for him given his poor literacy; she said she had applied for school places for three
of her daughters who are now aged 9, 6 and 5. She said in her statement of 1 October 2024 that’
she was due to meet'the head of a local primary school about that. | was not told whether *
places were found for those children. :

'1'00 'Che’lsea"'Tha'cka'berrry has two_'child renattending Hempstead School: Levi (8}, and Miami
(5). In another undated letter exhibited by Mr Coughtrie, the head teacher Mr Cros_s_ wrote that

“Both children have settled into school life well, though Levi has struggled with the
transition to full time because of not having attended school before joining Yr3. ...We have
put in extra 1:1 tuition for Levi to ensure he catches up as soon as possible. He engages
'positively with this and is keen to make progress... The family have been nothing but 100%
supportive and they have ensured the children attend every day... | personally think it

_ essential the children continue to attend Hempstead Schools...”

101 Nuala O’Neill has a son of 12, Rocky.‘Her evidence was that Rocky “has had very limited
schooling”; “it was difficult to get him registered anywhere because we would not know where
we would be from one day to another”; however, having moved to the Land “my son has not

-been regis_te_red at a school because he is now at that age where young boys in Gypsy

cammunities-go off and learn the trade with the elder men of the family”.

' 102 Several of the Defendants who have made statements have referred to their own poor

literacy and their concerns for the future if their children do not improve on that.

© 103 Ms Du-Lieu’s Proportionality Review simply noted that remaining on the Land would make

accessing education easier for the children.

Alternative sites

104 As mentioned above, the Claimant is considering whether various pieces of its land are
surplus to requirements and can be disposed of. its internal report of 29 October 2024 identified
thirty sites for consideration. One of these was farmland adjacent to Capstone Farm Country

~ Park, Chatham.
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105 Mr Cottle asked Ms Du-Lieu whether the land at Capstone Farm might be an alternative site
which the Defendants could occupy if they left the Land. She could not answer that.as she had
not been involved in discussions about surplus tand; she said that whether any surplus land
could be made available would be a matter for the Claimant’s Assistant Director of

Regeneration (Mr Ee) and its Head of Valuation and Asset Management (Mr England). She could -
not confirm whether they had considered the question.

The Claimant’s awareness of policies and guidance

106 f will set out the relevant policies and guidance at paragraphs 115 onwards below. In

summary, Ms Du-Lieu’s.evidence was that she knew of local authorities’ duty to provide forthe = .
welfare of children, but was not aware in any detail of s11 Children Act 2004. She had not seen
circular 18/94 Cypsy S/tes Policy and Unauthorised Camping, the Guidance on Manag/ng
Unauthorised Camping, or the Guide to Effective Use of Enforcement Powers.

107 Ms Du-Lieu said she was not aware that the Claimant had any general policy for dealing
with unauthorised encampments. As to the local plan she did not know of the Secretary of
State’s letter of 19 December 2023 complaining of the Claimant’s failure, and Was not fam|l|ar
Wlth the Clarmant s draft pollcy T1 0.

Legislation and gdidance

. 108 | set out below the relevant statutory provisions and then the relevant guidance |ssued by

central government. - o : ¢

Caravan Sites and Control of Development Act 1960

109 Mr Cottle relied in his skeleton argument on section 24 of the Caravan Sltes and Control of
Development Act 1960 The relevant parts of-that section read:

“(1) A local authority shall have power within their area to prowde sites where caravans
- may be brought, whether for holidays or othertemporary purposes or foruse as -
permanent residences, and.to manage the sites or lease them to some other person.

'(2) Subject to the provisions of this section, a local authority shall have power to do
anything appearmg to them desirable in connectlon with the provision of such sites, and
in partlcular— '

(a) to acquire land which is in use as ‘a caravan site, or Whlch has been laid out as a
caravan S|te or

(b) to provide for the use of those occupylng caravan S|tes any services or facilities for
their health or convenlence or '

( c) to provide, in or in connection with sites for the aooommodat|on of gipsies, working
space and fa0|l|t|es for the carrying on of such actlvmes as are normally oarrled on by
them,
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and in exercising their powers under this section the local authority shall have regard to
any standards which may have been specified by the Minister under subsection (6) of
section five of this Act, :

2A) ...

(3) The local authority shall make in respect of the use of sites managed by them, and of
any services or facilities provided or made available underthls sectlon such reasonable
. charges as they may determme

(4) Alocal authority may make available the services and facilities provided under this -
section for those who do not normally reside in the area of the local authorlty as freely
as for those Who do.

(B)
(6) ...
L)

(8) In this section the expression “local‘authority"’ includes the council of a county in
England and “gipsies” means persons of nomadic habit of life, whvatevertheir race or
origin, but does not include members of an organised group of travelling showmen or
persons engaged in travelling circuses, travelling together as such.”

- /—_IousingAct'1985' -

110 Section 8 of the Housing Act 1985 provides, so far as‘relevant:

“(1) Every local housing authorlty shall consider housing conditions in their

“district and the needs of the district with respect to the prOV|S|on of further
housing accommodation.

2) ...

(3) In the case of a local housing authority in Ehg[end the duty under subsection
(1) includes a duty to consider the'needs of people residing in or resortlng to their
. dlstnct with respect to the provision of—

(a) sites on which caravans can be stationed, or

(b) ..

Children Act 2004
111 Section 11 of the Children Act 2004 provides, so far as relevant =

“(1) This section appliesto each of the following—
(@) a locel-autho_rity in England;
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(2) Each person and body to whom this section applies must make arrangements for
ensuring that-=

(a) their functions are discharged having regard to the need to safeguard and promote
the welfare of children; and '

(b) .

Equality Act 2010

112 The publlc sector equallty duty is set out ins149 of the Equallty Act 2010, the relevant parts
of which read:

“(1)A public authority must, in the exercise of its functions, have due regard to the need
o . _ .
(a) eliminate dlscrlmlnatron harassment, victimisation and any other conduct thatis
prohlblted by or under this Act;

(b) advance equallty of opportunity between persons who share a relevant protected
characterlstlc and persons who do not share it;

(c) fo_ster good relations between persons who share a relevant protected characteristic
and persons who do not share it.

(3) Having due regard to the need to advance equality of opportunity between persons
who share a relevant protected characteristic and persons who.do not share it mvolves
- having due regard, in particular, to the need to—

(a) remove or minimise disadvantages suffered by persons who share a relevant ‘
" protected characteristic that are connected to that characteristic;

‘(b) take steps to meet the needs of persons who share a relevant protected
charactenstlc that are different from the needs of persons who do not share |t

(c) encourage persons who share a relevant protected characteristic to participate in
pubtic life or in any other activity in which participation by such persons is
drsproportlonately low.

)

() Having due regard to the need to foster good relations between persons who share a
relevant protected charactertistic and persons who do hot share it involves having due .
regard, in particular, to the need to— :

(a) tackle prejudice, and
(b) promote understanding.

(6) Compliance with the duties in this section may involve treatingsome persons more
favourably than others; but that is not to be taken as permitting conduct that would
otherW|se be prohibited by or under this Act - o
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(7) The relevant protected characteristics are—

° age;

o disability;

¢ gender reassignment;

e pregnancy and matermty,

. e race;
° rellglon orbelief;
. sex;

L sexual orlentatlon

(9 .

Human Rights Act 1998

113 The Defendants relyon thelr rlghts under article 8 of the European Conventlon on Human .
- Rights (“the ECHR”). Sectlon 6(1) of the Human Rights Act provides that

(1) Itis unlawfulfor a public authorlty to actin a way which is mcompatlble with a
Convention right.” : '

114 Article 8 of the ECHR i as follows:
“Right to respect for private and family life
Article 8

. Everyone has the rlght to respect for his prlvate and family life, his home and his
- correspondence"'*' . T e e e

2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society in
the interests of national security, public safety or the economic well-being of the
country, for the prevention:of disorder or crime, for the protection of health or morals or
for the protection of the rights and freedoms of others.”

De_partment of the Environment Circular 18/94: Gypsy Sites Policy and Unauthorised Camping

t

115 This Circular provides guidance to local authorities on sections 77 to 80 of the Criminal
Justice and Public OrderACt 1994, Section 77 of that Act empowers local duthorities to direct
persons residing untawfully in vehicles on certain types of land to leave itand remove their
vehicles. Paragraphs 6 to.9 are headed “Policy of toleration towards unauthorised gypsy.
encampments”. Paragraph 6 reads as follows:

“6. The Secretaries of State recognise that in some circumstances it may be in the

. publicinterest to evict an unauthorised gypsy encampment and, they accept that thls
must remain a matter for local discretion. The Secretaries of State consider that it would
usually be legitimate for a local authority to exercise the new eviction powers when
gypsies camped unlawfully in their area refuse to move onto an authorised local
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authority S|te Where gypsies are camped unlawfully on councll land and are not
causing a level of nuisance which cannot be effect|vely controlled an immediate forced
eviction might result in unauthorised camping on a site elsewhere in the area which
could give rise to greater nuisance. Accordingly, authorities should consider tolerating
gypsies’ presence onthe land for short penods and could examine ways of mrnlmlsmg
the level of huisance on such tolerated sites, for example, by providing basic setvices for
gypsies, e.g. toilets, a refuse skip and a supply of drinking water.” '

116 Paragraph 9 states:

“9, The Secretaries of State continue to consider that local authorities should not use

~ their powers to evict gypsies needlessly. They should use the powers'in a humane and
compassionate fashion and primarily to reduce nuisance and to afford a hlgher level of
protection to private owners of land.” - :

‘Guidance on Managing Unauthorised Can*rping (“the 2004 Guidance”)

117 This Guldance was issued by the Office of the Deputy Prime M|n|ster in 2004. lts stated
aims are set out in paragraph 1 4and mclude ’

“to set out recommended courses of action which all_l.o_cal authorities and police forces
s_houl-d follow to provide an effective response to unauthorised camping in their areas”

118 Paragraph 1.5 of the 'G'uidance-includes this remark: .

“While the Gmdance is adwsory, local authorities and pollce are strongly adwsed to
bear it mind when dewsmg and |mplant|ng their approaches and are reminded thatthe
courts may conS|der itasa materlal conS|derat|on in‘eviction or other enforcement
deC|S|ons

119 Sectlon 4 of the Guidance is headed “Site Provrsron and Unauthor/sed Camplng

Paragraphs 4.1 and 4 2 state:

4.1 Local authorities do nothave a duty to prov1de sites for Gypsies. They do, however
‘have the power to do so (under s24 of the Caravan Sites and Control of Development Act
1960) Circulars 1/94 and 18/94 both encourage authorities to consider the'need for site
provision. Local Planning Authorities essentially control the creation of new public and
private authorised sites through development plan policies and development control.

4.2 Site provision is an essential element in any strategy. In a context where the number
of Gypsy caravans exceeds the number of authorised places where they can stop —-
which is the case in England - provision of suitable accommodation for Gypsies and
Travellers must be seen-as a vital part of an approach to dealing with unauthorised
camping. Population increase and family growth among Gypsies and Travellers must
also be considered.”

120 | also set out the opening words of paragraph 4.3:

“4.3 All local authorities should revievv"the provision of sites for Gypsles and Travellers.
Site provision can be provided publicly or privately and take a variety of forms.”
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Guide to effective use of enforcement powers — Part 1: Unauthorised encampments

121 This guidance was issued in 2006, and states (at paragraph 12) that it should be read in
conjunction with the Guidance on Managing Unauthorised Camping.

122 Mr Cottle highlighted paragraphs 83 and 97

“83. Before taking action, landowners should consider whether enforcement is
absolutely necessary. It may be that in certain cwcumstances alternatives to eviction
action are appropnate for example

- where unauthorised campers have chosen an unobtrusive location in which to
camp it may be preferable to agree a departure date with them;

- where unauthorised campers have chosen to stop in an unacceptable location, but
where the local authority has also identified a location in the vicinity which would be
much less damaging or obtrusive, unauthorised campers could be encouraged to
move to this location.”

“97. The most effective method of combating unauthorised camping is to provide sites
in accessible locations for those Gypsies and Travellers who pass through the area. This
may not be limited to official residential and transit sites; it might also include particular
locations which have been identified in the district where Gypsies and Travellers can
stop for limited and agreed short periods of time, without having any adverse impact on
the settled community.” ‘

Discussion and decision

123 Although there is some overldp between them, | will address separately (i) the article 8
defence (ii) the public law defence (iii) s11 Children Act 2004 and (iv) the Public Sector Equality

Duty.

Article 8 i

124 Mr Cottle submitted that granfing a possession order would be an unlawful interference
with the Defendants’ rights under article 8 of the European C_o’nVention on Human Rights.

Article 8 - Gypsies and travellers

125 In Bromley LBC v Persons Unknown [2020] EWCA Civ 12 Coulson LJ discussed at [40] - [48]
the case law on article 8 in relation to the gypsy and traveller community. [ will quote the
summary he gave of the case of Chapman at [44]. | have omitted the final part of the paragraph
as irrelevant to the current dispute;’

“In Chapman v United Kingdom 33 EHRR 18 ... the European Court of Human Rights
made a series of important observations: (a) The occupation of a caravan by a member
of the Gypsy and Traveller community was an ‘integral part of her ethnic identity’ and her.
removal from the site interfered with her article 8 rights not only because it interfered
with her home, but also because it affected her ability to maintain her identity as a
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Gypéy (para 73); (b) There was an emerging international consensus amongst Council of
Europe states recognising the special needs of minority communities and an obligation
to protect their security, identity and lifestyle (para 93); (c) Members of the Gypsy and
Traveller community were'in a vulnerable position as a minority, with the result that
‘special consideration should be given to their needs and their different lifestyle’; to that
‘extent there was a positive obligation on States to facilitate the Gypsy way of life (para
96); (d) The fact that a home had been established unlawfully was highly relevant (para
102). (e) If no alternative accommodation is available, the interference was more

- serious than where such accommodation is available (para 103). (f)...”

Article 8 - Occupants with no defence in domestic law

126 Ms Wardl'and Mr Cottle both referred to"passages in the judgments of the Supreme Courtin
Manchester CC v Pinnock[2010] UKSC 45, some of which | will set out below.

127 In Pinnock a claim for possession was made against a demoted tenant, who had no
defence to the claim at domestic law. The Supreme Court accepted that the court could
nevertheless entertain a defence based on article 8, but on the facts upheld a possession order
as it was satisfied that it had been proportionate for it to be made. '

128 Lor.d Neuberger gave the sole judgment of the court. At paragraph [45] he set out a series of
propositions which he considered to be well established in the jurisprudence of the European
Court of Human Rights, including this: '

“(d) If the court concludes that it would be disproportionate to evict a-person from his
home notwithstanding the fact that he has no domestic right to remain there, it would be
unlawful to evict him so long as the conclusion obtains - for example, fora specified
period, or until a specified event occurs, or a particular condition is satisfied. Although it
cannot be described as a point of principle, it seems that the European court has also
franked the view that it will only be in exceptional cases that article 8 proportionality
would even arguably give a fight to continued possession where the applicanthas no
right under domestic law to remain: McCann v United K/ngdom 47 EHRR 913, para 54;
Kay v United Kingdom, para 737 :

129 Lord Neuberger stated some general conclusions at [60]-[64], which included at [62]:

- “..if domestic law justifies an outright order for possessnon the effect of article 8 may,
albeit in exceptional cases, justify (in ascending order of effect) grantlng an extended
period for possession, suspending the order for possessmn onthe happenmg of an
event, or even refusmg an order altogether.” " ,

130 The general point made at [64] may also be relevant here:

“..the suggestions put forward... that proportionali'ty is more likely to be a relevant issue
‘in respect of occupants who are vulnerable as a result of mental illness, physical or
learning disability, poor health or frailty’, and that ‘the issye may also require the local
authonty to explain why they are not securing alternatlve accommodatlon in such cases’
seem to us well made.”

24



131 Lord Neuberger dealt with the question of exceptionality at[51] and [52]: -

“51 It is necessary to address the proposition that it will only be in ‘very highly
exceptiona'l,cases’that it will be appropriate forthe court to consider a proportionality
argument. Such a proposition undoubtedly derives supportfrom the view expressed by
Lord Bingham, and has been referred to with apparent approval by the European courtin
more than one case. Nevertheless it seems to us to be both unsafe and unhelpful to
invoke exceptionality as a guide. Itis unhelpful because, as Baroness Hale of Richmond
JSC pointed out in argument, exceptionality is an outcome and not a guide. Itis unsafe
because, as Lord Walker observed in Doherty v Birmingham City Council [2009] AC 367,
para 122, there may be more cases than theEUropean court or. Lord Bingham supposed
where article 8 could reasonably be invoked by a residential tenant. '

52. We would prefer to express the position slightly differently. The question is always
whether the eviction is a proportionate means of achieving a legitimate aim. Where a
person has no right in domestic law to remain in occupation of his home, the A
proportlonallty of making an order for possession at the suit of the local authority willbe
supported hot merely by the fact that itwould serve to’ vindicate the local authority’s -
ownership rights. It wilt also, at least normally, be supported by the fact that it would -

~ enable the authority to comply with its duties in relation to the distribution and
management of its housing stock, including, for example, the fair allocation of its
housing, the redevelopment of the site, the refurbishment of sub-standard

“accommodation, the need to move people who are in accommodation that now
exceeds their needs, and the need to move vulnerable people into"sheltered orwarden-
assisted housmg Furthermore, in many cases (such as this appeal) other cogent
reasons, such as the need to remove a source of nuisance to nelghbours may support
the proportionality of dlspossessrng the occupiers.”

——132 Lord-Neubergerwent-on to say-at[54]that — ' - e e

“Unencumbered property rights, even where they arevenjoyed by a public body such as a
local authority, are of real weight when it comes to proportionality. So, too, is the right —
indeed the obligation — of a local authority to decide who should occupy its residential
property.... Therefore, in virtually every case where a residential occupier has no’
‘contractual or statutory protection, and the local authority is entitled to possession as a
matter of domestic law, there will be a very strong case for saying that making anorder
for possessmn would be proportionate. However, in some cases there may be factors
which would tell the otherway” ’

133 Paragraph [562] of P/nnockwas discussed by Lord Hope in HounslowLBC v Powell [2011]
UKSC 8 at [36], Where he sald

“...the next question is what legitimate aims within the scope of article 8.2 may the
claimant authority rely on for the purposes of the determination of proportionality and
what types of factual issues will be relevant to its determination. The aims were . ‘
identified in Pinnock, para 52. The proportionality of making the order for possession at
the suit of the local authority will be supported by the fact that making the order would
(a) setve to vindicate the authority’s ownership rights; and (b) enable the authority to

~ comply with its public dutles in relation to the allocation and management of |ts housing .
stock. Varlous examples were given of the scope of the duties that the second legitimate
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aim encompasses - the fair allocation of its housing, the redev'elopment of the site, the
refurbishing of sub-standard accommaodation, the need to move people who are in

. accommodation that now exceeds their needs and the need to move vulnerable people

into sheltered or warden-assisted housing. In Kryvitska and Kryvitskyy v Ukraine
(Application No 30856/03) (unreported) given 2 December 2010, para 46 the Strasbourg

" court indicated that the first aim on its own will not suffice where the owner is the state

itself. But, taken together, the twin aims will satisfy the legitimate aim requirement.”

Assessing proporti_onality :

134 [ was referred to the fourfold test set out by Lord Sumptlon in Bank Mellat v HM Treasury -
(No.2) [2013] UKSC 39 at [20]:

“..the queStion depends on an exacting analysis of the factual case advanced in
defence ofthe measure, in order to determine (i) whether its objective is sufficiently
important to justify the limitation of-a fundamental right; (i) whether it is rationally

~ connected to the objective; (iii) whether a less intrusive measure could have been used,;
“and (iv) whether, having regard to these matters and to the severity of the

consequences, a fair balance has been struck between the nghts of the individual and
the interests of the communlty : :

The Claimant’s evaluation of proport/onal/ty

135 Although | have to make my own evaluation of proportlonallty, | bear in mind that the
Claimant has conducted the same exercise itself and that the court should not lightly interfere
with its decision. ‘As to that; Ms Ward cited Belfast City. Council v Miss Behavin’ Ltd [2007] UKHL
19, in which a local authority had refused a licence to r‘un'a sex shop but in doing so had not
considered whether this was a proportionate interference with the respondent’s rights under
‘the ECHR. Baroness Hale referred to the balance between the rlghts of the |nd|v1dual andthe -
~ interests of the commumty, and said at [37] '

“Butthisis nota case in which the legislation itself attempts to strike that balance. The

legislation leaves it to the local authority to do so in each individual case. So the court

" has to decide whether the authority has violated the Convention rights. In doing so, itis

bound to acknowledge that the local authority is much better placed than the court to
decide whether the right of sex shop owners to sell pornographic literature and images
should be restricted... Had the Belfast City Council expressly set itself the task of
balancing the rights of individuals to sell and buy pornographic literature and images
against the interests of the wider community, a court would find it hard to upset the
balance which the local authority had struck. But where there is no indication that this
has been done, the court has no alternative but to strike the balance for itself, giving due
weight to the judgments made by those who are. in much closer touch W|th the people
and the places involved than the court could ever be” :

136 In the same veln Lord Mance acknowledged at [44] that the court must assess for itself the
proportlonallty of the decision maker’s decision, but Went on to say at [46]:
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“The question may arise how the approach described in para 44 above interrelates with
the courts’ recognition of a “discretionary area of judgment” within which “the judiciary
will defer, on democratic grounds, to the considered opinion of the elected body or

- person whose act or decision is sald to be incompatible with the Convention”; Rv

Director of Public Prosecutions, Ex p Kebilene [2000]2 AC 326, 381, per Lord Hope of
Craighead; A v Secretary of State for the Home Department [2005] 2 AC 68, paras 37-42

-per Lord Bingham of Cornhill. The existence of a discretionary area of judgment means

necessarily that there may be decisions which a court could regard as proportionate,

- whichever way they went.”

Article 8 - discussion

~ 1381 heed to consider What the Claimant’s aimis in seeking a possession ordet, and, in orderto

" 137The starting point is a.sentence in paragraph [52] of Pinnock:

“The question is always Whether the eV|ot|on is a proportionate means of achieving a
legltlmate aim,”

assess proportionality, what the effect of making that order is likely to be.

.139 Ms Ward told me in her closing submission that the Claimant’s aim was simply to recover

possession of the Land for its own uses. That does not tell me enough about the Claimant’s
underlying aims to assess proportionality. It is-apparent from paragraph [52] of Pinnock that it is
relevant to consider why a claimant wants its property back. Where a local authority is dealing
with its housing stock, the answer is usually obvious. In this instance, it is not. The Clalmant

714Q,Iherfeﬁarefiye_,points to be made about this:

(M)

(2)

(3)

" seeks to recover its property: but what does |t intend to do Wlth the Land once it has
~ repossessed it? '

Until about 2021 the Land was used as a car park. That use ceased during the
pandemlo It did not resume when the pandemlc ended. The Claimant has no mtentlon
to put the Land back into use as a car park.

The Cla|mant has not asserted that it has any plans, however vague or tentatlve to use
the Land for any other purposes.

As to sale, the agreed position is no more than that “sale will be considered at some
point in the future”. As explained at paragraph 75 above, the best view | can réach is that
any decision about a possible sale is several months away: the consideration process
has not started, SO it may be much further off than that. The outcome of that process is
uncertain. Councillor Shokar intends to oppose a sale. Although selling up mlght seem

"the obvious course if the Clalmant has no use for the Land, it is unkhown to me Why, ifa

sale would be advantageous, it was not recommended in the October 2024 report. Nor
do | know whether this unusually sited property, which the Claimant has suggested may
suffer from poor air quality and noise pollutlon from the adjommg motorway, is thought

“to have any significant value.

The Claimant has not asserted that occupat'ion of the Land by the Defendants is causing
a nuisance. The Claimant has not advanced evidence of any complaint received about
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the Defendants’ use of the Land. The Claimant has not challenged the Defendants’, '
evidence that on the contrary some nearby residents welcome their presence and wish
~ them to stay, or the Defendants’ evidence that they have removed a source of nuisance
by putting an end to drug dealing, littering and the misuse of vehicles on the Land. The
Claimant has not described any steps it proposes to take to reduce the risk that if the
" Defendants leave the Land that nuisance will resume.

(5) The Claimant has not asserted that occupétion of the Land by the Defendants has-
harmed the environment. It is not alleged that the Defendants have brought to the Land
more than the fourteen caravans and fourteen vehicles permittéd by the 2023 licence.

~ Noris it suggested that, even with two waste skips and six portable toilets, what is now
pfes_ent on the Land is more unsightly than up to 112 cars being parked there.

* 141 The Claimant has not advanced any other positive reasons for seeking possession.

142 The Claimant haé pointed.out that in recognition of the Defendants’ difficulties it has -
already granted ‘them a three month licence, and that their refusal to leave thereafter means
that they have already benefitted from occupying the Land for over 18 months.

143 In addition, the Claimant has put forward reasons why the Defendants should not iemain.

144 First, there is question of water. The current position is obviously unsatisfactory. The

Defendants have to make regLilar trips to get supplies of mains water and depend on the

goodwill of the local allotment holders even for that. Some of the Defendants are resorting to
- buying bottled drinking water. B

145 Ms Du-Lieu’s Proportionality Review stated that it was not possible to supply mains water to
the site, and that even if it were it would be prohibitively expensive. Councillor Shokar stated
that it would be relatively easy and cheap to put in a standpipe and that the cost might be
funded by a third party. Neither witness was cross examined on these pomts Ms’ Du Lieu did
acknowledge that a bowser might also be a way of providing water.

146 On a balance of probabilities I preferthe evidence‘ of Councillor Shokar on the standpipe
issue. His witness statement gives his source of information, while Ms Du-Lieu did not make
clear the basis for her comments. The assertlon of impossibility is not backed up by any -
explanation of what makes a standpipe impossible to install, and is on the face of it surprismg
The Land is fairly near a built-up area , and new developments on the edge of towns are not
normally thwarted. by the impossibility of connecting to the water mains. Ms Du-Lieu did not
dispute the sugge_stion that a water main runs along Maidstone Road.

147 | am not convinced by Ms Du-Lieu’s alternative point that if a connection could be made it
would be too expensive, both because it seems to contradict her first objection and because
she has not said what the cost would be. If she was not merely speculating, she must have had
some information from a fellow employee: if so | would have expected her to give a figure (or at
least a range of figures) so that | could form my own view about whether the.cost was too great.
- Admittedly Mr Shokar did not put forward any f|gures either, but he was not so Well placed to
find out what they were..
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148 | am also unconvinced by the Claimant’s suggestion that installing a standpipe would
require vaeant possession. It is not self-evident that the work would require-access to a large
part of the Land, or that the remaining area of hardstanding once access had been given would

" not be enough for up to fourteen caravans to be positioned a safe distance apart. On the face of
it that seems unlikely to be a problem, given that this was once a car park with 112 spaces.
Although Ms Du-Lieu was not challenged on this when she gave evidence, the suggestion seems
to me so inherently unlikely that | do not feel able to accept it If | am wrong to make that finding,
there remain two other points about this which do not feature in the Claimant’s reasoning: (i) the
works are unlikely to require many weeks to complete, so the problem would be short lived and
(i) there is a considerable risk that if the Defendants were evicted they would sometimes:
occupy smaller pieces of land where they would place their caravans even closer together.

149 As Ms Du-Lieu made clear in the Proportionality Review document, the Claimant’s main
concern about the lack of a water supply was the impact that would have on the Defendants,
particularly those in poor health. She did not however suggest any reason to suppose thatif the
Defendants were evicted they would be in a better position to get mains water. Indeed, it seems
~tome-asl wrll discuss later —that if anythlng they are likely to be.in a worse posmon

150 Arelated concern raised by the Cla|mant is that there is no way to achieve a mains sewage
connection. The Defendants have not contradlcted that. There is presently an arrangement of
sorts, with portable toilets emptied Weekly Again, there is no suggestion that the Defendants

~are likely to achieve anythlng better than that elsewhere : -

151 Although she did not expand upon it, Ms Du-Lieu’ ,S witness statement mentioned that' noise
and air quality had not been assessed atthe Land. The suggestion appears to’be that given its
.proximity to the M2 the Land may be too noisy for habitation and suffer from poor air quality.
Some attempt to assess this has been made in connection with the planning appeal, but there
is no formal evidence before me about the result. The Claimant has not claimed that if the

-——Defendants lived in-various-roadside eneampments the traff|c noise-or airquality would-be-likely .

to be better.

152 It is necessary to consider the likely effect of eviction on the Defendants.

153 The Claimant’s GTAA survey shows that there is a lack of sites in its area, and that the
shortfall between demand,'an'd supplyis likely to increase. This shortfall cannot have been
helped by the Claimant’s prolonged failure to put in place a local plan which identifies a supply
of specific deliverable sites sufficient to meet likely needs of travellers, as required by Planning
policy for traveller sites (see paragraph 40 above). ‘ ' ' '

154 The Claimant has not offered any alternative site to the Defendants. There is no evid.ence
that it has considered the possibility of doing so. On a balance of probabilities, | find that it has '
notdone so, asif that exercise had been undertaken Ms Du-Lieu would have known of it.

155 The Claimant has not suggested thatthe Defendants should abandon, or are l|I<ely to
-abandon, their nomadic lifestyle and seek conventional housing.

156 The Defendants say that if eV|cted there is no other lawful site for them: they would have to "
“go “roadside” - setting up their caravans wherever they could.and, probably, being required to
move on at very frequent intervals. The Claimant has not disputed the Defendants’ evidence
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that this was their situation before they moved to the Land. It has not suggested any réason to
supposethat it would be different in future.

157 therefore find that the likely effect of eviction from the Lahd is that: the Defendants Would ‘
return to their prewous way of life, generally stoppmg by the roadside and being moved on very
freguently. :

158 Various Defendants have claimed that the instability of living roadside will make it
significantly harder for them to get medical attention, including the treatment and monitoring of
serious conditions. The Claimant does not accept this. Ms Du-Lieu noted in her Review that the
Defendants have extensive medical records which show that they have been able to access
medical services when needed

159 The records do show the Defendants have in the past accessed medical serwces That does
not necessarlly mean that they have been able to do so Whenever needed

160 Itis notonly the Defendants themselves who assert that there W|ll be dlfflcultieS' thatis
also the pred|ct|on of the independent social worker, Ms Norris. It seems to me that the

_prediction is correct. NHS appointments can involve long waiting times, and failure to attend -

poses a S|gn|f|oant risk that there will be a long wait for a further appointment. If the day of an
appointment is a day when the Defendants have to move on, or a day when they have not found
anywhere to stop within a reasonable distance of the venue, it is likely that the appointment will

‘be missed. Some of the Defendants have.long term conditions (such as mental illness, which is

an issue for A, C and H) where a consistent relatlonshlp with a partlcular surgery can be

o |mportant It seems to me llkely that eviction would have a significant impact on the

Defendants’ ability to- make and keep medical appointments such that the health of some of
them may Well be affected

161 The question of Water and sewage is lmked to health. If the Defendants begln moving from
one unlawful transient encampment to another, it seems to me that their position in this regard
is likely to be worse than it is now. Itis unlikely that they would have any toilet fa0|l|tres, or that

‘they would. have even the limited access to fresh water they are presently allowed at the nearby

allotments. As Ms Du-Lieu has noted, this would be of partlcular concern for those Defendants
who have senous health problems, :

- 162 Leavmg the Land is also likely to entail at least three children leavingthe school they have

begun to attend. In relation to two of them, letters from the head teacher confirms that they.are
behind their peer group and need to continue their attendance if they are to catch up. The
disruption of moving frequently and the difficulty of finding anywhere to stop within a
reasonable distance of the present school would make this almost inevitable, and the prospect
of having a sufficiently stable base for them to enrol with and settle in another school looks
slim. It appears likely that one effect of a possession order would be that the children would
drop out of education and the efforts of Hempstead Schools to brlng them into the system

’Would be largely wasted.

163 The Claimant has not advanced any evidence to contradlct the Defendants caseaoh ’
educatron :

164 The likelihood is that if evicted the Defendants will not find a lawful site to occupy, in which
case another effect of eviction will be that they camp unlawfully in unsditable places. This, it
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seems to me, is highly likely to cause a nuisance to others and to result in other landowners
(probably including public authorities) and the police devoting resources to moving them on.

165 The Defendants’ unchallenged evidence is that prior to arrival on the Land they experienced
racist abuse and sometimes criminal damage. It seems likely that if they resumed their previous
way of: life they would sometimes antagonize people living or worklng near their stopping places,
so.that thls would reoccur. :

166 That sets the scene for me to go through the Bank Mellat four—stage analysis of
proportionality.

1. Whether the ob/ect/ve is sufficiently important to /ust/fy the l/mltatlon ofa fundamental :
right

167 Ms Du-Lieu’s Proportionality Review stated that the objective was to secire possession of
the Land: she went on to add some reasons why the Claimant could not offer the Land as a
permanent or temporary site for the Defendants, but | do not think those reasons can “

. themselves be regarded as an objective. Ms Ward |nV|ted me to take as the Clalmant s aim that
it is seeking possession of the Land for its own uses. I o

168 lYWIU. leave until stage 4 the questlon of why the Claimant wants to recover the Land. On that
basis the position at this first stage is straightforward. The essential objective is the vindication
of the Claimant’s property rights. | accept that is a sufficiently important object|ve to justn‘y the
l|m|tat|0n of afundamental nght ‘ -

2. Whether the measure is rationally connected to the object/ve '

169 The Proportionality ReV|ew is undou'bte:dly correct to say that there is a rational connection
between the Claimant’s objective and the possession claim. '

3. Whether a less intrusive measure could have beenused

170 The pointis m_ade in the Proportionality Review and by Ms Ward in her submissions that the
- Claimant has already taken a less draconian course than it might have done by permitting the
Defendants to occupy the Land for three months and subsequently {albeit agalnst its will) for a
long period while it sought a possession order.

171 The Proportionality Review set out that lesser alternatives had been considered and -
rejected: there were no vacancies on any designated site, and the lack of facilities on the Land
meant that the Defendants could not stay there. (The latter possibility is not really a “less
intrusive measure since leaving the Defendants on site would thwart the Clalmant S objectlve
altogether.) ‘

172 The Claimant has not-considered whether it could offer any of its non-operational land to
the Defendants instead of an already designated site. In my view it ought to have reflected on
that option - particularly given that (i) its failure to update its local plan had led to a lack of '
designated sites, and (ii) it was aware that some of the Defendants were vulnerable as a result
of mentalillness or poor health thus brmglng to mmd the comments of Lord Neuberger at
paragraph [64] of Pinnock. '

173 There is no evidence about whether any-of the Claimant’s other_ unused land would have
been suitable to be offered. The Claimant should not generally have to prove a negative, but the
lack of information about possible alternatives is the result of its not having investigated its own

31



resources. In the circumstances outlined in the previous paragraph, it appears to me that it
should have done so. The Defendants are in no position to say what other unused land might be
available. Faced with the pleaded article 8 defence the Claimant had the burden of showing

~thatthere was no scope for any measure less mtrusrve than eV|ct|on W|thout an offer of

relocation. It has not establrshed that.

4. Whether the lmpact of the rights /nfr/ngementls d/sproportlonate to the likely beneflts of ‘
the impugned measure

174 The Proportlonalrty Review asserted that the possession clalm “strikes a fair balance

- between the Council’s aims and any disadvantage caused to the disabled occupants” Theonly

benefit tothe Claimant identified by the Review of a possessnon order belng made now is the
suggestion {since abandoned) that the Land is “likely to be sold in the near future”. The
disadvantages to the Defendants are briefly acknowledged by the Review as belng more difficult

~ access to education and medical services, without further discussion of the extent or |mpact of

those difficulties.

~1751 consider that the benéfit to the Claimant of a possession order will be relatively slight and

the impact on the Defendants wrll be drsproportronately great.

176 Unlike the general run of possessmn clalms dlscussed by Lord Neuberger in Pinnock at [62],
this is not a case where the Claimant is seeking possession in order to manage |tshousmg
stock. A possession order will return to the Claimant a piece of land which ithas no planto use

"but has not begun to consider selling. Set against that, a possession order Wlll remove the -

Defendants whose presence.on the Land is not damaging the environment, damaglng property,
causing a traffic hazard or causing any nuisance; it is llkely to harm them and their childrenin
ways that go conS|derably beyond the usualill effects of any residential eviction; and it is also
llkely to lead to nuisance to others, in consequence of renewed anti- soclal behawour onthe
Land and of the Defendants’ future encampments. | ‘

177 These are striking and unusual features of this case. The present benefit to the Claimant of
recovering the land appears very slight when set against the likely impact on the Defendants. |
appreciate that the.Claimant has come to the opposite conclusion, and that the view of a local
authority on how best to strike a balance is not one with which | should lightly interfere. But | do
not consider that this is one of those “decisions which a court could regard as proportionate,
whichever way they went” (m the words of Lord Mance i in Belfast CC vM/ss Behavin’ Ltd, quoted
at paragraph 136 above) , , '

178 My conclusionis that a possession order is notjustified under stage 3 or stage 4 of the Bank .
Mellat test. It would be a disproportion'ate interference with the Defendants’ rights under article
8.2 of the European Convention on Human nghts '

179 This does not mean that the Defendants have a permanent right to stay My decrsmn is
based on the parties’ present circumstances, which are likely to alter. Future CIrcumstances
may shift the balance in favour of eviction. It is not possible to evaluate or even list all of the

’ possibilities, but these include that some of the Defendants might leave, there might be.
' changes in the Defendants’ health or the position of their children, there might be mstances of

behaviour causing a nuisance, the Claimant might identify another site to which the Defendants
could move, and that the Claimant might develop a plan to use or sell the Land.
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180 | have considered whether there is any scope to adjourn the claim or to make a possession .
order comingin to force on a deferred date. | do not believe that there is. The proportionality _
exercise depends-on balancing a 'range of factors against each other. There is no identifiable -
date to which | can adjourn, and no factor which | can isolate so as to make it a condition on
which a possession order is suspended. It seems to me therefore that | must dismiss the
possession claim.

Public law defence(s)
1811 will for completeness go on to consider the other lines of defence put forward.

182 Ms Ward and Mr Cottle agreed that in principle the Defendants may resist the possession
claim if the decision to bring or continue the claim could have been successfully challenged on
judicial review grounds. Mr Cottle submitted that a public law defence could also be based on
failure to comply with a partlcular statutory duty, in this case relymg onsi1 Chlldren Act 2004
and s149 Equallty Act 2010

183 The only occasion when. the Clalmant 'S offlcers appearto have con3|dered |n detarl
whether the Claimant should pursue the possessmn claim seems to have been when Ms Du- -
Lieu drew up the Proportronahty Review. :

184 It is that exercise and Ms Du-Lieu’s evidence about it that is the focus of the next section.
The lawfulness or otherwise of the original decisions to serve notice and begin proceedings was
not the subject of detailed submissions. Any defects in‘that decision making would be.
inconsequential if a subsequent decision to continue the claim had been lawfully made.

' Public law defence — failure to take relevant matters /nto account.

185 Mr Cottle has urged me to deal separately W|th this line of defence, relying on the remarks of
Arden LJ (as she then was) in R{JL) v Secretary of State for Defence [2013] EWCA Civ 449 at [61].

“61..A conventronaljudlmal review challenge is hot necessar/lydlsplaced by a defence
based on proportronalrty”

186 However, the judgment continued

. “62 It may be subsumed within that defence where it raises in substance a point already ’
encompassed by the proportionality defence, for example, where the tenant’s case is
that the decision to evict him or her was perverse because it failed to take account of
factors which also support the proportionality defence In that case, the judicial review

“challenge adds noth|ng in practice.”

187 The.various Defences allege a failure by the Clalmant to carry out certain publlc law-duties
or have proper regard to certain matters which are then setoutinnine sub~ paragraphs

188 The nine pleaded complarnts to some extent overlap with each other, and it-does not seem
to me that they add much if anything to the article 8 defence. | will discuss each complaint in
turn, followmg the numbering in paragraph 10 of the two sets of Defences which is headed
“Fa|l|ng to have regard to relevant matters”,
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(I) Failure to have regard to gurdance

189 The Defence referred in general terms to “guidance concern/ng unauthor/sed
encampments” | assume from the arguments. presented that this was intended to referto |
Circular 18/94, to the 2004 Guidance on Managing Unauthorlsed Campmg, and to the 2006
Guide to effective use of enforcement powers.

190 The need to take into account paragraph 9 (among others) of circular 18/94 w'asdiscussed
in R v Lincolnshire CC ex p Atkinson (unreported, 31 August 1995) by Sedleyi (as he then was),
who referred at page 8 of the transctript to

“..the realistic concession of counsel for both local authorities that whether or not they
were spelt out in a departmental circular the matters mention in the paragraphs | have
quoted [which included paragraph 9] would be material considerations in the public law
sense that to overlook them in the exercise of a local authority’s powers under sections
77 to 79 of the Act of 1994° would be to leave relevant matter.out of account and SO -
jeopardise the validity of any consequent step...

191 The Circular is in terms a source of guidance on sections 77 to 80 of the Criminal Justice

- and Public Order Act 1994, but Ms Ward did not suggest that the Circular could hot be relevant

to the exercise of the local authorlty s rlghts at common law to seek possessmn

192 The 2004 guidance was consrdered by Burton Jin R(Casey) v Crawley BC [2006] EWHC 301.
That case |nvolved a challengeto possession proceedings issued.by a local authority against
Irish travellers who were present on its land W|thout its consent. He said at [52]:

“In the exercise of |ts balancing act, the Defendant was likely to have acted Wednesbury
unreasonably if:it did not take account of the 2004 Guidance.”

- 193 The Claimant’s decision making did notin terms consider any of the guidance into account,

as Ms Du-Lieu was unaware of it. That would not matter if the Claimant nevertheless
considered the relevant points made in it.

194 The Defence did not cite any particular part of the Circular. Mr Cottle referred in argument’
to paragraphs 6 and 9 (set out at paragraphs 115 and 116 above). It does not seem to me that
paragraph 6 of the Circular is directly relevant to the present case. It warns about the possible
conseduences of an “immedia'te_'forced eviction” and advises authorities to consider tolerating
gypsies’ presence on the land “for shortperiod_s” (my emphasis)._Paragraph 9containsthe
general recommendation that local authorities should not use their powers to evict trespassing
gypsies needlessly, and should use them “in a humane and compassionate fashion and »
primarily to reduce nuisance and to afford a higher level of protection to private owners of land”

195 It does notappear to me that the Claimant has considered the substance of the guidancein
paragraph 9.1 cannot |dent|fy from the’ Proportionality Review or the Claimant’s evidence why it
needs to evict the Defendants at the present time; the Claimant has not asserted that the

‘Defendants are causing a nuisance which eviction will reduce, and mdeed it has'not con3|dered

whether eviction |s likely to lead to increased nuisance.

3 Criminal Justice and Public Order Act 1994: see paragraph 115
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196 The main relevance to this case of the 2004 Guidance is, it seems to me, that it highlights
the importance of local authorities using their planning powers to ensure adequate site
provision. That is a point which is raised as item (v) in the list of matters allegedly not taken into
account, so | will return to it below at paragraph 203.

197 The 2006 Guidance does not take matters much further. The passages relied on by Mr
Cottle suggest that local authorities should-encourage unauthorised campers to move to a

~more acceptable location (which is what the Claimant did when the Defendants occupied the
Laburnum Road Recreation Ground) arid deal with the provision of temporary transit sites. | do
not see that there was any failure to take into account the substance of that guidance.

(ii) The option of offering another site

198 The first pleaded complaint partly duplicates what is said at (ii): it is alleged that the
‘Claimant failed to consider three options for dealing with the Defendants, these being

essentially (1) to seek possession, (2) to tolerate the trespass for a short time, or (3) to find an
alternative site and offer that to the trespassers. The need to consider those three options is

__said to arise as a matter of general public law, as to which Mr Cottle relied on R(Casey)v___
Crawley BC [2006] EWHC 301 at [50]. In substance the complaint is that the Claimant did not
consider offering an alternative site, as already discussed at paragraph 171- 173 in relation to
stage 3 of the Bank Mellat test. | have accepted that the Claimant should have considered this
possibility and failed to do so. '

(iii) Risk of greater nuisance elsewhere following eviction

199 Paragraph 10(iii) of the Defence complains that the Claimant did not consider whether |
eviction would lead result in unauthorised camping elsewhere and.thus to greater nwsance The
possibility of this outcome is flagged up in Circular 18/94 as regards “immediate forcecd
eviction”. | do not believe that the grant of a possession order following long running
———proceedings could bedescribed-asimmediateforced-eviction; butitis in‘my-view-sufficiently
obvious that similar results may follow a delayed evnctlon for this to be a matter which the
Claimant should have considered. '

(iv)(a) The Defendants’ childreh

200 The fourth sub-paragraph includes two complaints, one of which is that “the Claimant has
not carried out a best interest assessment in respect of the Defendants’children”. It seems to
me that this is no more than a reference tos11 Ch|ldren Act 2004, which | discuss at paragraph
215 below. '

(iv)(b) The possibility of developing the Land as a caravan site

201 Paragraph 10(iv) also makes the allegation that the Cla|mant has not conSIdered whether
the Land could be developed as a caravan site.

202 The Claimant has a power - but not a duty - to provide sites on its own land under s24 of the
Caravan Sites and Control of Development Act 1960, and a duty under s8(3) of the Housing Act
1985 to consider the needs of people residing in or resorting to its area for caravan sites. But I do
not see that for the purposes of the preseht claim any duty the Claimant had to consider
exercising it power under the 1960 Act to provide a caravan site on the Land is materially
different from its need to consider whether to let the Defendants stay on the Land, which it
clearly did.
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v) Claimant’s failure to adopt a local plan since 2003

203 Ms Du-Lieu was admittedly not aware of the Claimant’s long delay in producing an up to -
date local plan. The fifth pleaded complaint is that the Claimant should have taken this breach
of obligations into account “because it does not have any or any sufficient supply of sites to
meet the land use requirements of Travellers in its area” and thus is “failing to facilitate the

“Romany Gypsy Irish Traveller way of life.” Mr Cottle’s skeleton argument expanded on this by

suggesting that the court “can conclude that it seems that the site provides something that the
council has a need for and if so, it cannot be said to be legally-irrelevant to a decision on
whether or not to sell”. - :

204 Ms Ward however did not accept that this was'a matter that the Claimant needed to

consider when deciding what to do'in the present proceedings.

205 As | understand it, Mr Cottle’s argument isthat (i ) the Claimant is obliged to produce a local
plan which identifies a sufficient number of sites to meet the properly assessed needs of
gypsies and travellers (i) the Claimant does not currently have such a plan (iif) the Claimant’s
current draft plan underestimates the number of pitches needed because it does not allow for
the change in 'definition of “gypsies and travellers” made in December 2024 (iv) the Claimant
must identify further suitable sites in order to produce a plan which a planninginspector will
accept and (v) the Land could be one such site. ‘

206 There is then a sixth and final stage of this argument which is less clear to me, but seems to
be a contention that repossessing or selling the Land would be irrational as it would make it -
more difficult for the Claimant to draw up-a lawful polrcy as to sites for gypsies and travellers. |
have two difficulties with thls

. 207 First, Mr Cottle submitted at paragraph 55 of his skeleton argument that selling the Land

would for this reason be “worse than [the Claimant tocal authority] simply shooting themselves

-in the foot”. | do not accept that the planning issue has any bearing on the question of sale. The

Claimant does not need to own a piece of land before it can designate it as suitable for a gypsy
and traveller site. Selling the Land would not prevent the Claimant from drawmg up a lawful
local plan, :

208 Second, Mr Cottle’s argument depends on'the assumption that it will be necessary (or is
likely to be necessary) to designate the Land as a gypsy and traveller site if the Claimantisto ’
produce a local plan which identifies a sufficient number of sites. | accept that it would be at
least arguably irrational to remove the Defendants if the Claimant were about to designate the
Land as suitable for a gypsy and traveller site. However, | do not see the basis for the
assumption,that the Claimant needs to do that: it has not been shown that there are hot enough
other areas within the borough which it could reasonably choose to designate instead.

209 | do not accept this aspect of the Defendants’ case.
(VI) The public interest

21 O’Paragraph 10(vi) makes a very broad allegation of a failure to assess “where the public
interest lies in this case”, and then repeats the point about nuisance made at 10(iii) above. It
does nor require further discussion. :

(vii) Unnecessary evict/on
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211 Paragraph 10(vii) appears to repeat one of the points made in paragraph 10 (i) —that -
. departmental guidance discourages “needless” eviction,.and that the eviction is unnecessary
because Claimant has no present use for the Land.

(viiiy  The pOSSIbIlIty of developmg the land as a caravan site .

212 Paragraph 10(viii) is a repetltlon of one of the points made in paragraph 10(iv), as discussed
at paragraphs 201-202 above

(ix) Unreasonableness -

213 The ninth complaint and final complaint is a general allegation that the decision to evict is
_notone which any reasonable council could have reached. | do not believe this adds anything of
“substance to the Defendants’ .case. There does not seem to me to be any way in which a '
complamt of perversity of this type could succeed if the artrcle 8 defence and/or the specific
allegatlons of failure to consider relevant matters did not.

214 In summary, | agree with some but not all aspects of the Defendants publlc law defence In

,,,,,, my view the decision to issue and continue with the possession.claim was.flawed in that.itwas
Amade without taking into account (i) that possession proceedings against gypsies and travellers
should not be pursued needlessly (ii) the risk of n'uis_ance consequent on the enforcement of the
possession order and (iii) whether the Defendants could be invited to move to other non-
operational land of the Claimant’s. It remains my view however that all these pomts are also
relevant to the article 8 defence, so that there is a complete overlap.

Sect/on 11 Children Act 2004

215 Mr Cottle emphasized the significance of the section 11 duty by reference to ZH (Tanzania) v
_Secretary of State for the Home Department[2011] 2 AC 166. In ZH the House of Lords allowed
an appeal by the mother of two childrer who were British citizens against a decision to deport

— heryasthe inevitableresult of removing her was that the children would haveto leave too. The ™ .
lead judgment was given by Baroness Hale. Mr Cottle quoted the remarks of Lord Kerrin a short -
concurrmg;udgment at[46]:

..in reaching decisions that will affeot a chlld a.primacy of |mportance must be

_ accorded to his or her best interests. This is not, it is agreed, a factor of limitless-
importance in the sehse that it will prevail over all other considerations. It is a factor, .
however, that must rank higher than any other. It is not merely one consideration that
weighs in the balance alongside other competing factors. Where the best interests of
the child clearly favour a certain course, that course should be followed unless
countervailing reasons of considerable force displace them. It is not necessary to.
express this in terms of a presumption but the primacy of this consideration needs to be
made clearin emphatic terms. What is determined to be in a child’s best interest should
_customarily dictate the outcome of cases such as the present, therefore, and it will
require considerations of substantial moment to permit a different result.”

216 Zoumbas v Secretary of State for the Home Department [2013] UKSC 74 was another
Supreme Court decision about deportation, although in that case the young children whose

. parentwas to be deported were not themselves British citizens. Lord Hodge, giving the sole
judgment, summarised at [10] the relevant legal principles regardlng the children’s interests as
follows:
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“(1) The best interests of a child are an integral part of the proportionality assessment
under article 8 of the Convention; (2) in making that assessment, the best interests ofa
child must be a primary consideration, although not always the only primary
consideration;-and the child’s best interests do not of themselves have the status of the
paramount consideration; (3) although the best interests of a child can be outweighed
by the cumulative effect of other considerations, no other consideration' can be treated
as inherently more significant; (4) while different judges might approach the guestion of
the best interests of a child in different ways, it is important to ask oneself the right
guestionin an orderly manner in order to avoid the risk that the best interests of a child
might be undervatued when other important considerations were in play; (5) it is
~ important to have a clear ideal of a child’s circumstances and of whatis in a child’s best '
. interests before one asks oneself whether those interests are outweighed by the force of
other considerations; (6) to that end there is no substitute for a careful examination of all
_relevant factors when the interests of a child are involved in an article 8 assessment;
~ and (7) a child must not be blamed for matters for which he or she is not responsible,
suoh asthe conductofa parent o

217 It'seems to me that this is. amore reliable gmde for my purposes than the passage in ZH
cited by Mr Cottle {n Zoumbas Lord Hodge commented at[12] onthat passage saying that

“In-our view it is important to note that Lord Kerr JSC’s formulation spoke of dictating the. -
outcome of cases ‘such as the present’ and that in the ZH (Tanzania) case the court was
dealing with children who were British citizens... Moreover in the H(H) case [2013] 1 AC
338’ para 145, Lord Kerr JSC explained that what he was 'seeking to say was thatno
factor should be given greater weight than the mterests of a child. See the third prm0|ple
above.” :

218 ZH and Zoumba were both immigration cases involving the possible removal of children to a
distant and very different environment. Hertfordshire CC v Davies is closer to the present case,
as it concerned a possession claim. An order for possession was made against a former service
accupier. A defence had been filed which pointed out that there were children living with the
defendant who were in full time educatlon The local authority claimant had'not considered the
- effect of a possession order on the children. This did not avail the defendant, as can be seen.
from this extract from paragraph [30] of the judgment of Sharp LJ:

.. As the hearing developed |t seemed to methat the breach ofthe seotioh 11 duty, as
the judge found it to be, had no relevance on the facts tothe substantlve matter at issue
in these prooeedmgs, namely whether an order for possession should be made ornot. It
is notable, for example, that no mention was made of the posmon of the defendant’s
children in'his skeleton argument, and we were referred to no material about them
during'the course of argument. This lacuna in the defendant’s case was at one with the
position in the pleaded defence where the defendant failed to particularise how, if at all,
consideration of the children’s welfare would have made any dlfference to the ultimate

~outcome of the claim. As for the ewdence before the judge, the court made no finding as

- to the children having.any unusual or compelling circumstances beyond the normal and
understandable difficulties arising from the uncertainty over the future of their home. -

Those difficulties however, unfortunate as they Were, could not provide a justification for
allowing this family to with no private law right to remain in the bungalow, to stay there
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after the ending of the service occupancy, even on a temporary basis; or for depriving
the local-authority of its otherwise unanswerable property rights.”

219 | also note what was said by Sharp LJ at[29] about the relatlonsh|p between proportlonallty
under artrcle 8 of the ECHR and the duty arising under section 11. of the 2004 Act:

“.itis dlfflcult to see how section 11 adds anythmg material to the Article 8 analysis. Ifit
does so, it seems to me itis more as a matter of form rather than substance.”

220 | discussed the position of the Defendants’ children at paragraphs 97 to 103 above.
Although the Proportionality Review stated that eviction would make it more difficult for them to
access education, this was no more than a cursory acknowledgment. Ms Du-Lieu did not in her
Review or in her oral evidence consider the position of any individual child ' ’

221 The present case is dlstlngmshable from Hertfordsh/re CC vDav:es, where the defendants s

relied on the needs of their children in an entirely general Way Here, specific concerns about
the education of partlcular children were expressed not merely by the Defendants themselves
b,ut by the head of a local school. There is no evidence that the Claimant considered those
concerns. It did not assess what the impact on those children would be if the Defendants were
evicted. It does not seem to me that in reachingits decision to evict the Claimant can be said to
* have followed the principles stated in Zoumbas by forming a clear idea of the children’s
circumstances or of what was in their mterests '

~ 222 Inreaching its decision to pursue these proceedings the Claimant did not have proper

regard to the need to safeguard and promote the welfare of the affected children. There has

been a breach of s11 Children Act 2004 which is a further basis for refusmg to make a-’
— possession order ' -- v

The Public Sector Equal/ty Duty

223 Mr Cottle argued thatthe Defendants also have a public law defence in that there has been
a breach of the public sector equality duty. As to the nature of the duty under s149 of the
Equality Act 2010, he referred to what was said about the predecessor duty created by s71 of
the.Race Relations Act 1976'in R (Baker) v The Secretary of State for Communities and Local
Government [2008] EWCA Civ 141. The section 71 duty was focussed only on racial equality, but
its opening words were matenally similar to.those of §149 of the 2010 Act. Dyson L) observed at
[31] that ' '

“..the section 71( ) duty is not a-duty to achieve a result namely to eliminate unlawful
racial discrimination or to promote equality of opportunity and good relations between
persons of different racial groups. It is a'duty to have due regard to the need to achieve
these goals. The distinction is vital. Thus theinspector [whose decision'was the subject
of the judicial review proceedings] did not have a duty to promote equality of ,
‘opportunity between the applicants and persons who were members of different racial
groups; her duty was to have due regard to the need to promote such equality of '
opportunity. She had to take that need into account, and in deciding how much weight
to accord to the need, she had to have due regard to it. What is due regard? In my view, it
. isthe regard'that is appropriate in all the circumstances. These include on the one hand
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the importance of the areas of life of the members of the disadvantaged racial group
that are affected by the inequality of opportunity and the extent of the inequality; and on
the other hand, such countervailing factors as are relevant to the function which the
decision maker is performing.”

224 Afailure by a claimant to comply Wlth the 5149 duty is not necessarily fatal to the claim, as
it may be clear what conclusion the claimant would have reached if it had complied. There was
such a failure in Forward v Aldwyck Housing Group [2019] EWCA Civ.1334, but a possession
order was nevertheless upheld by the Coutt of Appeal. Giving the judgment of the court,
Longmore L) said at [25]: ‘ '

“...the court should, in demdmgthe consequence of a breach of PSED, look closely at
the facts of the particular case and, if on the facts it is highly llkely that the decision

~ would not have been substantially different if the breach of duty had not occurred, there
will (subject to any other relevant considerations) be no need to quash the demsron If
however, it is not highly likely, a quashing order may: be made.” '

- 225The pleaded complaint, set.out in paragraph 11(||) of the Defences, is that the Claimant has
failed “to identify the adverse effects that eviction would have on site residents with the A
protected characteristics ofdlsab/l/ty and race”. In relation to disability there is then a reference
to a failure to conS|der whether any reasonable adjustments for persons with disability would

be approprlate, but as the Defendants have never suggested what those adjustments might
have been thatis nhot anissue | need to discuss further.

226 The further point is then made i in paragraph 11(ii) that the Claimant has falled ‘to consider
whether the Defendants, as “members of particular minority groups with a particular »
accommodation need” should be treated “differently to conventional house dwellers whose '
accommodat/on agreement has expired through effluxion of time”: in consequence, it is sald
there has been a breach of the duty under s149 Equality Act 2010

227 It seems to me that this complaint is unfounded The Proportlonallty Review shows that Ms
‘Du-Lieu did consider the Defendants’ different accommodation needs. In partlcular she noted
that an offer of bricks and mortar housing had been refused, and commented “This would mean.
that the family would not be able to l/ve their traditional l/festyle

Handing down

228 | handed down this judgment today in the absence of the partles | am grateful to counsel
for their submissions and for the agreed draft order, which [ will adopt save fora small reV|S|on ,
of paragraph 3 which is a matter of form not substance

- HHIJ Parker
13 May 2025
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